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1. Sources of law  
 

The key sources of law in detention cases are  

 

➢ The Hardial Singh principles 

 

➢ Home Office policy found within Offender Management Guidance, 

particularly  

 

• Adults at Risk Guidance  

 

• Chapter 55 detention instructions  

 

• The Detention Services Orders (21 are listed in the 1st Shaw report; 

there are now around 40 listed on the UKVI website)  

 

➢ The Detention Centre Rules 2001 including Rule 34 (health check on entry 

to detention) and Rule 35  

 

 

  

https://www.gov.uk/government/publications/offender-management
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/784634/adults-at-risk-policy-v5.0ext.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/804785/Chapter-55-detention-v26.0ext.pdf
https://www.gov.uk/government/collections/detention-service-orders
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2. General Principles  
 

2.1  Chapter 55 tells us that there is a presumption in favour of immigration bail 

and that detention is most usually appropriate:   

 

• to effect removal;  

• initially to establish a person's identity or basis of claim; or  

• where there is reason to believe that the person will fail to comply with any 

conditions attached to a grant of immigration bail.    

 

2.2  The power to detain should be exercised cautiously - Mohammed v The 

Home Office [2017] EWHC 2809 (QB) §66 – 

 

First, there are few principles more important in a civilised society than that no 

one should be deprived of their liberty without lawful authority. 

Secondly, it is essential that where a person is unlawfully imprisoned by the 

state that an independent judiciary should hold the executive to account. 

Thirdly, justice should be done to all people. 

 

2.3  Detention challenges are many and various. Many turn on the Hardial Singh 

principles:  

(i) the Secretary of State must intend to deport the person and can only 

use the power to detain for that purpose  

(ii) the deportee may only be detained for a period that is reasonable in 

all the circumstances  

(iii) if, before the expiry of the reasonable period, it becomes apparent 

that the Secretary of State will not be able to effect deportation within 

a reasonable period, he should not seek to exercise the power of 

detention 

(iv) the Secretary of State should act with reasonable diligence and 

expedition to effect removal 

 

Hardial Singh principles arise not only at the end of the line, though that is their more 

common location. The same thinking conditions the lawfulness of detention at the 

outset of the process, as where a detainee’s asylum claim is under consideration.  

 

Casework Tip  

 

https://www.bailii.org/ew/cases/EWHC/QB/2017/2809.html
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When assessing removability, the overriding question is 

reasonableness. Sometimes detention may have become unreasonable 

already. Sometimes that moment may only be reached in the future.  
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3. Applying the General Principles  

 

3.1  The initial burden of proof is upon the claimant to establish the fact of detention; 

thereafter the burden shifts to the Secretary of State to establish lawful authority for 

detention as a matter of principle. As to which see eg Lumba  

 

At the stage of legal proceedings, the Secretary of State rightly accepts that 

the burden of proof is on her to justify the detention. This has long been 

established [eg] …  Lord Atkin's dissenting speech in Liversidge v Anderson 

[1942] AC 206, 245 "every detention is prima facie unlawful and that it is for a 

person directing imprisonment to justify his act”. 

 

And Khawaja [1984] AC 74: 

 

In English law every imprisonment is prima facie unlawful and…it is for a 

person directing imprisonment to justify his act. 

 

And Krasniqi [2011] EWCA Civ 1549 §12:  

… compulsory detention must be properly justified, and, secondly, that 

statutory powers must be used for the purposes for which they are given 

 

3.2 Where the allegation raised is that detention was contrary to policy the burden 

on the SSHD is to show that detention would have taken place even if a policy had 

been correctly applied - VC [2018] EWCA Civ 57 §61, 98  

 

3.3 Further, the burden extends to backing up assertions by concrete evidence: 

 

• The SSHD is required to provide "substantial, fact-based justification" for 

the interference with the fundamental right of liberty 

 

• The justification must relate to the basis on which the detainer has 

purported to act, and not on grounds wholly different to the actual reason 

for detaining 

 

• As per Lumba [242]: Sheikh v SSHD [2019] EWHC 147 [91]. 

 

If there is evidence of inactivity for example (eg no overt progression of a case for 12 

months of a 15-month period) the SSHD must back up a claim to be nevertheless 

making progress - Saleh [2013] EWCA Civ 1378 60):  

 

On the face of the papers this administrative delay is unaccounted for. 

Its existence requires explanation and it was to be expected that the 

https://www.bailii.org/ew/cases/EWCA/Civ/2018/57.html
http://www.bailii.org/ew/cases/EWCA/Civ/2013/1378.html
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Secretary of State would have filed a witness statement explaining in 

sufficient detail what had occurred 

 

See further VC §68 endorsing earlier authority that: 

 

Where a Secretary of State fails to put before the court witness 

statements to explain the decision-making process and the reasoning 

underlying a decision they take a substantial risk 

 

3.4 The views of the SSHD will deserve more weight on some issues than others, 

AXD [2016] EWHC 1133 (QB):  

 

The weight to be given to the Defendant's view is a matter for the court, 

although certain issues are more within the expertise of the executive than the 

judiciary, for example the progress of diplomatic negotiations and the attitude 

of other countries to accepting returnees. 

 

See also AS (Somalia) [2019] EWHC 1831 (Admin) holding that whilst the views of 

the UKVI case progression panel were not those of an expert authority to which due 

deference should be given, the panel did possess expertise which the Court does 

not in relation to some matters relevant to removability 

 

3.5 Where the main focus of the case is on an evaluation of whether or not a period 

of detention was reasonable (a typical Hardial Singh case) consideration of the burden 

of proof is neither apt nor useful - R (Saleh (Sudan)) v SSHD [2013] EWCA Civ 1378 

at [45], [50ff]. 

 

3.6 It is for the court itself to determine whether a reasonable period has been 

exceeded. This was spelt out in R (A) [2007] EWCA Civ 804 §72:  

 

If the Secretary of State were to be entitled to determine what weight should 

be attached to, say, the risk of the detainee absconding if released, as 

compared to the weight to be attached to other factors, and so to decide 

whether the length of detention was reasonable, with the court only 

intervening if his decision was not one properly open to him, the erosion of the 

protection of human liberty … would be very substantial indeed.” 

 

3.7 In deciding what is reasonable - R (Lauzikas) v SSHD [2018] EWHC 1045 

(Admin) at [16]: 

 

• The court should take a common sense approach that does not nit-pick 

unduly 

• Considers the evidence in the round and not as snapshots in isolation 

https://www.bailii.org/ew/cases/EWHC/QB/2016/1133.html
https://www.bailii.org/ew/cases/EWHC/Admin/2019/1831.html
https://www.bailii.org/ew/cases/EWCA/Civ/2007/804.html
http://www.bailii.org/ew/cases/EWHC/Admin/2018/1045.html
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• Treats contemporaneous records as a summary not an exhaustive 

exposition 

• Avoids imposing or expecting artificially high standards 

• Avoids hindsight.   

[The SSHD] recording a judgement about what will or may happen in the 

future is entitled to rely on the circumstances at the time, and is entitled 

to intend or hope for events which, as it transpires did not happen … 

unless his judgement at the time was unreasonable: Alsaadon v SSHD 

[2013] EWHC 2184 (Admin)[15]. 

 

3.8 As to the approach of the Court to that assessment the following guidance 

assists: 

 

• Muddle is not enough: there is a dividing-line between mere 

administrative failings and unreasonableness amounting to illegality: 

Krasniqi [2011] EWCA Civ 1549 §12 

 

• Longer detention requires more certainty as to removability, MH §68:  

 

As the period of detention gets longer, the greater the degree of 

certainty and proximity of removal … required in order to justify 

continued detention. 

 

• Where the argument is based on non removability, any uncertainty as to 

removability must be balanced against other factors: overall “there must 

be a sufficient prospect of removal to warrant continued detention when 

account is taken of all other relevant factors” (MH [2010] EWCA Civ 1112 

§65) 

 

• Even significant roadblocks to removal eg a Rule 39 Order from 

Strasbourg my not render removal unreasonable - Muqtaar [2012] EWCA 

Civ 1270 §36-38 

 

• The risks of absconding and re-offending are relevant considerations, 

but are not trump cards (see Lumba §108-110): however, clearly, the more 

serious the offending and the less there is by way of reliable community 

ties, then the greater will be the leeway that any Judge will foreseeably 

give the SSHD. It has been unsuccessfully argued that reoffending risks 

should not be relevant to detention decision making, see the response in A 

[2007] EWCA Civ 804 §55: 

 

If the reason why his presence would not be conducive to the public 

good is because of a propensity to commit serious offences, protection 

http://www.bailii.org/ew/cases/EWCA/Civ/2011/1549.html
http://www.bailii.org/ew/cases/EWCA/Civ/2010/1112.html
https://www.bailii.org/ew/cases/EWCA/Civ/2012/1270.html
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of the public from that risk is the purpose of the deportation order and 

must be a relevant consideration when determining the 

reasonableness of detaining him pending his removal or departure.” 

 

BUT re-offending risk is less important - AXD [2016] EWHC 113 §181:  

 

The risk of reoffending is relevant but it must be less important, 

because the purpose of immigration detention is not to provide indirect 

facilitation to the separate policies and objects of the criminal law. 

 

• A refusal to accept voluntary return arrangements may be relevant  (see 

eg the AAR considerations for justifying detention in Level 2/3 cases) BUT 

not always: eg “the Claimant having made an asylum claim, her 

unwillingness to accept an offer of voluntary return was not relevant”: YH 

(China) [2018] EWHC 92 (Admin) §66 

 

• Where a person is detained during application or appeal proceedings, the 

merits of their claim are relevant (Lumba §121):  

 

in determining whether a period of detention has become unreasonable 

in all the circumstances, much more weight should be given to 

detention during a period when the detained person is pursuing a 

meritorious appeal than to detention during a period when he is 

pursuing a hopeless one” 

 

• Detainees should not have lawful/reasonable challenges to expulsion 

held against them (Lumba §127) 

 

• A Judge will allow the SSHD a reasonable period (Grace Period) 

following a review to take on board changes of circumstances. Thus 

FM [2011] EWCA Civ 807 in permitting 2 days for relevant accommodation 

arrangements to made to safeguard release states §60: 

 

… common sense demands that a short period of grace is required for 

the decision-making process to take place which may include a 

decision as to the management of the detainee on release. 

 

And the ECtHR in VM v UK §38  

 

Some delay in implementing a decision to release a detainee is 

understandable, and often inevitable, in view of practical considerations 

relating to the running of the courts and the observance of particular 

formalities. However, the national authorities must attempt to keep this 

http://www.bailii.org/ew/cases/EWHC/Admin/2018/92.html
http://www.bailii.org/ew/cases/EWHC/Admin/2018/92.html
https://hudoc.echr.coe.int/eng#{"itemid":["001-192654"]}
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to a minimum. It is for the Contracting States to organise their systems 

in such a way that their authorities can meet the obligation to avoid 

unjustified deprivation of liberty. 

 

The Grace period may vary depending on the case:  

 

- The outcome of major litigation may require more time to sink in: eg in 

MM [2012] EWCA Civ 1270 it was considered reasonable to await the 

next detention review (= 2 weeks not an unreasonable period over 

which to consider the implications of a new decision on country risks 

from the Strasbourg Court) 

 

- Reacting to medical evidence (which may require the SSHD to make 

her own enquiries from IRC medical staff) could reasonably take a 

week: VC §56 

 

It may be significantly longer where the issue is sourcing suitable 

accommodation for higher risk detainees: DM Tanzania [2019] EWHC 

2576 (QB) 149: 

 

- A week was given to find accommodation once Hardial Singh was 

breached Kedienhon [2017] EWHC 3373 

 

- AC (Algeria) [2020] EWCA Civ 36 notes that a grace period is 

necessary because practical arrangements for accommodation 

following detention may be necessary. There was no absolute limit on 

the permissible grace limit, though periods of around two weeks were 

typical. The SSHD should appreciate that she was on borrowed time 

once the grace period was running, and the burden was on the 

detaining authorities to demonstrate what period was reasonable. 

 

• On appeal to the Court of Appeal from the Administrative Court it is 

necessary to identify some error of principle in the first instance 

Judge’s findings eg Abdi [2011] EWCA Civ 242 §62:  

 

The judges of the Administrative Court frequently face a difficult task in 

deciding whether detention has continued for an unreasonable time, 

and if it has at what point in time it became unreasonable. This Court 

will not interfere with the judge's decision unless it can be shown that 

what is a difficult exercise of judgment is inconsistent with his findings 

of primary fact, or was based on an incorrect understanding of the law, 

or was one that was not sensibly open to him on the basis of those 

facts. 

https://www.bailii.org/ew/cases/EWHC/QB/2019/2576.html
https://www.bailii.org/ew/cases/EWHC/Admin/2017/3373.html
https://www.bailii.org/ew/cases/EWCA/Civ/2011/242.html
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Casework Tip  

 

Its good idea to make sure that those aspects of the case which are under 

one’s own control are shown in their best light before a challenge is 

brought. For example  

 

• Address absconding issues by emphasising community and family 

ties  

• Address offending risks by obtaining the best available evidence of 

rehabilitation  

• Ensuring that ball is kept in the SSHD's court by providing all 

possible cooperation in assessing biodata for removability and in 

progressing any asylum or human rights claim brought from 

detention  

• Make reasonable concessions (on instructions) with regard to bail 

conditions 

• Try to secure bail before the FTT rather than pressing for release in 

the Administrative Court as part of a judicial review 

• Keep the detaining authority posted on progress with applications 

for leave to remain, fresh claims etc or any other change in 

circumstances which may obligate a review of detention 

• Maintain a steady pressure on the SSHD with chasing emails post 

PAP and post any positive bail decision from the FTT ordering 

release 
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4. Common Detention Challenges 
 

Cases typically present before the Courts in unlawful detention challenges with one or 

a combination of the following characteristics: 

 

4.1 Delay in removal where the person has lost all appeal challenges and is at the 

end of the line – usually foreign national prisoners (FNPs) (Hardial Singh cases) 

 

4.2 Delay in progressing an application, a VOT referral or a protection claim 

which unnecessarily prolongs detention – usually FNPs (these are also Hardial Singh 

cases). There is a useful summary in AC (Algeria), [2019] EWHC 188 (Admin):  

 

• An application for asylum must be determined within a reasonable period of 

time  

 

• It may be appropriate for the SSHD to take active steps to progress an 

asylum claim during a FNP’s prison sentence (rather than awaiting the shift 

to detention under immigration powers) (Saleh [2013] EWCA Civ 1378) 

 

• The assessment of what is a reasonable length of time will depend on all 

the circumstances including: 

 

- any applicable policy  

- other calls on the Secretary of State's resources 

- the extent to which the Claimant is compliant with the decision 

making process 

- the complexity of the claim and the information needed to determine 

the claim and how readily it can be secured  

- the extent to which the Claimant is prejudiced by delay in the 

determination of his claim ie whether the delay has the effect of 

prolonging detention 

 

 

Casework Examples   

 

Examples of policy positions and complexity in a protection claim impacting on 

the reasonableness of detention would include – 

 

Disputed nationality cases for Ethiopian/Eritreans where the SSHD operates 

a policy acknowledging the existence of a protection entitlement for Eritreans 
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of draft age but typically disputes nationality and asserts the applicant is 

Ethiopian. That is a complex issue of fact which requires investigation, evidence 

from the community in the UK and overseas and a usually an assessment by 

the FTT. 

 

Protection claims based on gender preference and sexuality, as to which in 

JB (Jamaica) [2013] EWCA Civ 666 the claim concerned gender preference 

where credibility was disputed. That could only realistically be established by 

identifying various witnesses from the community which may well be impossible 

during detention. It was foreseeable then that detention would protract 

progression of the protection claim and vice versa 

 

 

4.3 Adults at risk, where the individual is vulnerable, for example because they 

are a victim of torture or because they have mental or physical health problems 

 

4.4  Public law errors within the decision making process such as citing the wrong 

detention power, taking irrelevant matters into consideration or overlooking relevant 

ones: generally not a very fruitful challenge, partly because only nominal damages 

would ensue (Kambadzi [2011] 1 WLR 1299) and partly because such challenges 

leave open the possibility of remaking the decision having regard to all relevant 

considerations - see Lumba for the relevant threshold §68:  

 

… not every breach of public law … is sufficient to give rise to a cause of 

action in false imprisonment … the breach of public law must bear on and be 

relevant to the decision to detain 

 

4.5 The same applies to Procedural failings: eg failures to review detention in line 

with the policy requirements. 

 

4.6 Regarding distinct decisions”: Unlawful immigration decisions and 

detention a public law error in a distinct substantive decision (eg a fresh 

claim refusal) can render the detention unlawful, notwithstanding that the public law 

error was not bad faith or “jurisdictional” error, provided at least that it is substantive 

unreasonableness renders the detention itself unreasonable: Lauzikas at [42]. 

 

In  SS v SSHD [2019] EWHC 1402 (Admin) [99-102] for example the Court held that 

the SSHD had erred in law in a fresh claim decision in failing to follow Country 

Guidance in an Iraqi case and relying instead on her own country of origin information 

and that that was capable of having a bearing on detention: 
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102. Had this been treated as a fresh claim so that he had an appeal pending 

then the defendant would have been bound to take into account how long he 

would be in detention before resolution of that appeal …  

 

In DN (Rwanda)  [2020] UKSC 7 the Supreme Court reversed previous thinking to hold that 

detention that was founded on an unlawful immigration decision was inevitably unlawful §19:  

the lawfulness of the detention is always referable back to the legality of the 

decision to deport. If that is successfully challenged, the edifice on which the 

detention is founded crumbles. 

 

DN (Rwanda) was an extreme case, in that the deportation was pursuant to a decision made 

under a statutory instrument which was subsequently identified as ultra vires: its makers had 

gone beyond the statutory powers which enabled such Orders. But Lord Kerr clearly saw the 

unlawfulness in question as extending to other cases. He cited Lumba for the proposition 

that: 

“there is in principle no difference between (i) a detention which is unlawful 

because there was no statutory power to detain and (ii) a detention which is 

unlawful because the decision to detain, although authorised by statute, was 

made in breach of a rule of public law.” 

 

  

https://www.bailii.org/uk/cases/UKSC/2020/7.html


  © HJT Training 2020 
 
 

14 
 

5. Detaining the Vulnerable:  The Adults at Risk (“AAR”) Guidance  
 

5.1 The AAR Guidance was introduced in response to the Review of the Welfare in 

Detention of Vulnerable Persons (Cm 9186) where Stephen Shaw identified failings in the 

existing system of detention: 

 

• This is statutory Guidance under section 59 IA 2016 and so has special force.  

 

• It essentially aims to identify vulnerable persons according to the cogency of the 

evidence supporting their case, and then balances their vulnerability against any 

immigration control  factors in favour of detention.  

 

• AAR replaced the previous regime under Chapter 55 EIG, which focussed on 

whether there were exceptional circumstances justifying the detention of 

vulnerable groups, such as torture victims or those whose mental health could not 

be satisfactorily managed in detention. Most of the reported cases still arise from 

the earlier regime  

 

• The Ministerial Statement accompanying it stated: 

 

We will also strengthen our processes for dealing with those cases of torture, 

health issues and self-harm threats that are first notified after the point of 

detention, including bespoke training to GPs on reporting concerns about the 

welfare of individuals in detention and how to identify potential victims of torture. 

 

5.2 AAR timeline  

 

Development   

Original Shaw 

report 

commissioned 

February 

2015 

 

Original Shaw 

report (“Shaw 

1”) 

January 

2016 

Particular need to focus upon healthcare assessment 

and treatment, detention review failings, and 

communications failures between agencies 

Assessment 

of government 

progress on 

implementing 

the report on 

the welfare in 

detention of 

vulnerable 

persons 

(“Shaw 2”) 

June 2018   

https://www.gov.uk/government/publications/review-into-the-welfare-in-detention-of-vulnerable-persons
https://www.gov.uk/government/publications/review-into-the-welfare-in-detention-of-vulnerable-persons
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AAR 

Guidance 1 

published  

21 July 

2016 

Included flawed definition of torture 

AAR Guidance 

1 operative 

12 Sept  

2020 

AAR Guidance replaces Chapter 55.10 EIG relating to 

vulnerable cases 

 

AAR 

Guidance 2 

published 

6 

December 

2016 

Listed numerous positive and negative indicators of 

compliance  

Interim relief 

in Medical 

Justice 

litigation  

January 

2017 

Court order interim relief in Medical Justice case so 

that SSHD reverts to pre-September 2016 definition of 

torture 

Litigation 

establishes 

flawed 

definition of 

torture 

October 

2017 

SSHD admits in Medical Justice [2017] EWHC 2461 

that definition of torture was wrong 

http://www.bailii.org/ew/cases/EWHC/Admin/2017/2461.html 

AAR 

Guidance 5 

published 

March 

2018 

Brings torture definition into line with case law  

MR (Pakistan)  20 

December 

2019  

Holds there to be no need for prison estate 

equivalence for r35 reports 

Chief 

Inspector of 

Immigration 

report Adults 

at Risk in 

Immigration 

Detention  (29 

April 2020) 

  

 

 

The time line is important particularly for those detained between July 2016 and 

January 2017 as it may be that a client lost the benefit of elevated protection when 

detained due to the application of the incorrect definition of torture.  

 

 

5.3 Key points from AAR Guidance  

 

(a) The clear presumption is that detention will not be appropriate if a person is 

considered to be “at risk” - subject to the possibility that immigration control 

considerations outweigh this presumption; 

https://www.gov.uk/government/publications/adults-at-risk-in-immigration-detention
https://www.gov.uk/government/publications/adults-at-risk-in-immigration-detention
http://www.bailii.org/ew/cases/EWHC/Admin/2017/2461.html
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/881648/Annual_inspection_of_Adults_at_RIsk_in_Immigration_Detention__2018-29_.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/881648/Annual_inspection_of_Adults_at_RIsk_in_Immigration_Detention__2018-29_.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/881648/Annual_inspection_of_Adults_at_RIsk_in_Immigration_Detention__2018-29_.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/881648/Annual_inspection_of_Adults_at_RIsk_in_Immigration_Detention__2018-29_.pdf
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(b) The public interest in the deportation of foreign national offenders (FNOs) will 

generally outweigh a risk of harm to the detainee;  

 

(c) The assessment must take place at 4 milestones when:  

(1) planning enforcement activities 

(2) encountering individuals during those activities  

(3) when considering detention  

(4) regularly (ie via reviews) and “on an ad hoc basis in light of new information or 

evidence, reflecting the dynamic nature of vulnerability” 

 

(d) Experience of torture or traumatic events is likely to render a person particularly 

vulnerable to harm if detained – PTSD and other mental health problems are 

indicia of such vulnerability; 

 

(e) An explicitly non-exhaustive list of risk factors is set out which will “inform” 

detention decisions:  

 

•  mental health condition or impairment (including depression and serious 

learning difficulties and may include learning difficulties or post-traumatic stress 

disorder, depending on the nature and seriousness of the condition) 

• victim of torture (individuals with a completed Medico Legal Report (to 

appropriate standard) from reputable providers) 

• victim of sexual or gender-based violence, including female genital mutilation 

• victim of human trafficking or modern slavery 

• suffering from post-traumatic stress disorder (for any reason) 

• being pregnant (pregnant women will automatically be regarded as being level 3 

risks) 

• suffering from a serious physical disability 

• suffering from other serious physical health conditions or illnesses 

• being aged 70 or over 

• being a transsexual or intersex person 

 

(f) The torture definition (found in Rule 35(6) DCRs 2001: 

 

any act by which a perpetrator intentionally inflicts severe pain or suffering on 

a victim in a situation in which—  

(a) the perpetrator has control (whether mental or physical) over the victim, 

and  

(b) as a result of that control, the victim is powerless to resist. 

 

(g) There are then three classes of evidence identified, awarded different levels of 

weight depending on cogency:  

 

Level 1: assertions from a detainee 

Level 2: professional evidence (eg from a social worker, medical practitioner 

or NGO)  
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Level 3: professional evidence that, vis-á-vis an AAR:   

 

a period of detention would be likely to cause harm, for example, 

increase the severity of the symptoms or condition that have led to the 

individual being regarded as an adult at risk 

 

(h) A Rule 35 report attesting to the possibility of mental health deteriorating will 

normally amount to level 3 evidence, and one indicating concerns that its subject 

may be a torture victim will be at least level 2 evidence; 

 

(i) Where a Rule 35 report is received, it should be reviewed and if found in any 

wanting, “it should be returned to the medical practitioner with a request for the 

necessary information”; 

 

(j) It is always necessary to consider whether there is a realistic prospect of removal 

within a reasonable timescale: where there is such a prospect, the decision 

maker should carry out an assessment of the balance between the risk factors 

and the immigration factors; 

 

(k) The basic requirement of the balancing exercise is to measure the likely length of 

detention against the likely impact on the health of the individual: “every effort 

should be made to ensure that the length of time for which an individual is 

detained is as short as possible and, as stated above this should be quantified in 

days, weeks or months”;  

 

(l) Consideration must be given to less coercive measures than detention, such as 

reporting and residence restrictions. 

 

(m) Once the cogency of the evidence as to vulnerability is identified, then the 

propriety of detention is to be weighed against immigration factors such as the 

likely length of detention pre-removal, public protection and compliance; 

 

(n) Where the detainee is a foreign national offender, it is necessary to assess the 

seriousness of any offending, having regard to any available police or National 

Offender Management Service (NOMS) evidence on the level of public protection 

concern, and whether deportation proceedings have begun 

 

 

5.4 The ICIBI Annual Inspection 

 

It will be instructive too when mounting a case for release for persons categorisable 

as Adult’s at Risk to consider the Chief Inspector of Immigration’s Annual inspection 

of Adults at Risk in Immigration Detention  (2018–19) published 29 April 2020. The 

Inspectors overarching view treatment of AAR’s remained a work in progress: 

 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/881648/Annual_inspection_of_Adults_at_RIsk_in_Immigration_Detention__2018-29_.pdf
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There was clearly a lot more that the Home Office can and should do to make each 

component of the Adults at Risk process more efficient and more effective, and it is 

reasonable therefore to continue to describe it as a work in progress: §3.27 

 

 

Specific concerns included the following:  

 

• Significant weaknesses included that: 

(1) Detention Gatekeeper staff do not have direct contact with the person 

referred for detention and have to rely on forms completed by various 

referring units, and;  

(2) neither party had any professional medical knowledge and therefore 

both are resorting to internet searches to try to understand the 

significance of medication found with the person being referred: §3.7-

3.8  

 

• There was a need for  enhanced screening and assessment prior to 

detention: §3.9  

 

• The scale and pace of progress on alternatives to detention needed to 

increase significantly for it to be more than a token: §3.12 

 

• The inspection found issues with each stage of the admission process, 

including:  

 

 differences and gaps in the training different staff had received 

 

 different methods of recording and reporting the process, and what it 

discovered about the detainee 

 

 a lack of time to explore vulnerabilities, exacerbated by: 

 

o a detainee’s state of mind on arrival, particularly if new to 

detention;  

o detainees reluctance to talk about personal issues, especially 

traumatic experiences, such as having been trafficked or the victim 

of modern slavery or sexual abuse: §3.16 

 

• Case owners made their own judgements about what weight to attach to Rule 

35 and other reports, seldom engaging with or feeding back to the originator 

on their usefulness: §3.17 

 

• The key intervention mechanisms on which the Adults at Risk process relies 

(the Detention Gate Keeper; reporting from within the IRC or prison by the 

IRC supplier, healthcare and GPs, embedded Home Office staff, NGOs and 

others; and the Case Progression Panels) were undermined by a lack of 

genuine empowerment, either because the decision rests elsewhere (such as 
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with Criminal Casework) or because the business of releasing particular 

detainees is complicated by the shortage of suitable accommodation, facilities 

and support and the Home Office’s limited influence over these: §3.25 

 

• The Home Office had made progress since the Adults at Risk guidance was 

first introduced in 2016, and as Stephen Shaw observed, the overall reduction 

in the numbers detained is a positive step, with the reduction in the number of 

women having now caught up in percentage terms with that for men: 3.26 

 

 

5.5 Assessing Adults at Risk: Risk levels and public policy thresholds   

 

AAR 

Category  

Removability threshold  Compliance 

threshold  

Public protection 

threshold  

Level 1 Removal date forecast within a 

reasonable time with some 

certainty  

 

Suggestive 

indicators  

Issues such as  

presence not 

conducive to public 

good  

Level 2 Removal date fixed within 

reasonable time 

Failure to comply 

with reasonable 

voluntary return or 

being detained on 

entry at border pre-

removal  

Negative indicators 

of non-compliance 

to the “highly likely” 

not removable 

standard 

Meeting IA 2014 

“foreign criminal” 

threshold or other 

public protection or 

national security 

concern  

Level 3 Removal set for date in 

immediate future  

No barriers to removal 

Escorts arrangements in place 

or in hand  

Failure to comply 

with voluntary or 

ensured return 

 

4 year+ criminal 

sentence or 

significant public 

protection or 

significant national 

security concern 

 

 

5.6 Case law on adults at risk  

 

5.6.1 SSHD's duties re medical opinions  

 

• The SSHD has statutory and public law responsibilities for safeguarding detainees, 

and cannot just leave this to the relevant health authorities or clinicians (HA (Nigeria) 

[2012] EWHC 979 (Admin) at [155] and [181]).  

 

• The SSHD must conscientiously make reasonable inquiries as to the physical and 

mental health of the person who is being considered for detention, obtaining relevant 

http://www.bailii.org/ew/cases/EWHC/Admin/2012/979.html
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reports from treating clinicians: where this is done, then the SSHD may rely on the 

responsible clinician’s opinion (Das [2014] EWCA Civ 45 §70), presuming there has 

been no negligence (HA (Nigeria)). 

 

• As to which the Tameside duty of enquiry: applied in the immigration detention 

context in R (O) [2016] UKSC 19 and Das [2013] EWHC 683 (Admin):  

 

- In Adegun the SSHD had no formal medical evidence when admitting the 

individual to the DAC but should have been §110 “on notice that [he] 

claimed to be suffering from a serious mental health condition; the claim 

was backed by credible evidence that he had been "sectioned" under the 

Mental Health Act earlier that year and had been on medication” meaning 

that the IRC healthcare staff should have been consulted at once  

 

- In VC the Court of Appeal finds §52-55 that in order to avoid circularity, it 

is important that enquiries are made where there is some reason for 

concern re mental health even though the individual may presently be well  

 

- Non-health matters may also require exploration: in BS [2018] EWHC 454 

(Admin) the Court held that  

 

• The availability of treatment in the community that can improve (as opposed to 

prevent the deterioration of)  a detainee’s health is also relevant to an assessment of 

whether to detain or maintain detention (R (O) [2016] UKSC 19). 

 

• The SSHD need not search out every possible treatment; but it was wrong to argue 

that the SSHD did not need to consider a treatment just because a detainee has not 

suggested it.  

 

• A relevant consideration might be the possibility that a claimant  refusing treatment 

could be compulsorily treated under the Mental Health Act, but not in a detention 

centre: VC 

 

• A health condition may not be satisfactorily managed in detention if a person’s health 

is deteriorating (VC: at [82] that "under the policy, satisfactory management of a 

condition at least requires the prevention of deterioration".  

 

• But variations in the condition do not automatically mean it is not being managed: 

ASK [2019] EWCA Civ 1239 (below). 

 

 

5.6.2 Article 3 threshold in detention  

 

Arguments based on detention conditions often turn on ECHR Art 3.  

 

This was the core legal foundation of the challenges to detention in the Covid-19 era and 

has arisen repeatedly regarding mentally ill detainees: 

https://www.bailii.org/ew/cases/EWCA/Civ/2014/45.html
https://www.bailii.org/uk/cases/UKSC/2016/19.html
https://www.bailii.org/ew/cases/EWHC/Admin/2018/454.html
https://www.bailii.org/ew/cases/EWCA/Civ/2019/1239.html


  © HJT Training 2020 
 
 

21 
 

 

• The issue in the former cases was whether the protective systems in place were 

adequate to prevent a real risk of inhuman and degrading treatment by way of 

physical health problems.  

• In the latter it is whether mental health is endangered to the point that Article 3 

ECHR is engaged by a failure to release the detainee into the community with 

suitable supervision or to transfer them to a hospital.  

 

Some points identified in the case law about mental health problems in detention:  

• A person cannot be compulsorily treated other than via detention in a hospital. 

This means that a detainee who lacks insight into their own condition may well 

not be treatable in an IRC: VC §74.  

 

• A person who has insight into their condition yet nevertheless makes themselves 

ill by refusing medical treatment be still be liable to detention: see IM [2013] 

EWCA Civ 1561 discussed in VC §104, making the point that the situation of a 

person lacking insight is different  

 

• That release may improve access to treatment and so impact on welfare was 

material - Lord Wilson in O [2016] UKSC 19 §30:  

I would not exclude the relevance of treatment, available to the detainee only 

if released, which would be likely to effect a positive improvement in her (or 

his) condition. If it was likely that such treatment would actually be made 

available to the detainee (rather than be no more than on offer in principle to 

all members of the community in NHS publications), its availability should go 

into the melting-pot; and the burden would be upon the Home Secretary to 

inquire into its availability. 

 

• It is “not sufficient for the Secretary of State to rely on the medical and reporting 

systems in place” where the evidence shows they have not worked, as where 

appropriate enquiries had not been made of the treating doctors (indeed for 

reasons unknown the confidentiality release box on the r35 proforma was not 

signed): VC §81 

 

• IM (Nigeria) [2013] EWCA Civ 1561 §65: Article 3 requires the state adequately 

to secure the wellbeing of prisoners (and therefore detainees) by providing the 

required medical assistance. 

 

• There is no requirement to mount a negligence claim or to demonstrate that there 

is a systemic failure rather than individual acts and omissions - VC §115 

 

• HA (Nigeria) [2012] EWHC 979 (Admin) [6] - 

 

- It cannot be said that article 3 lays down a general obligation to 

release a detainee on health grounds or to place him in a civil hospital 

to enable him to receive a particular kind of medical treatment 

 

https://www.bailii.org/uk/cases/UKSC/2016/19.html
https://www.bailii.org/ew/cases/EWCA/Civ/2013/1561.html
http://www.bailii.org/ew/cases/EWHC/Admin/2012/979.html
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- Nevertheless, the state must ensure that a person is detained in 

conditions which are compatible with his dignity and that the 

manner and method of execution of measures used do not subject 

him to distress or hardship of an intensity exceeding the 

unavoidable level of suffering inherent in detention 

 

- and that, given the practical demands of imprisonment, his health and 

well-being are adequately secured by, among other things, 

providing him with the requisite medical assistance. 

See also VC §111-114 

 

ASK reviews the legal authorities regarding violations of Article 3 ECHR in detention and 

identified: 

 

- Adequate systems are necessary in order to prevent Article 3 violations: these must 

include expeditious investigations and referrals of detainees to mental health 

hospitals  

 

- A health deterioration was a critical but not necessarily decisive factor: deterioration 

in a person’s mental health might be due to a fluctuating underlying condition and did 

not necessarily show their treatment could not be satisfactorily managed in detention  

 

- If a person suffers actual injuries in detention then the burden of proof shifts to the 

State to explain itself: but this will be the case only where the detainee can provide 

“conclusive evidence” of the injuries  

 

5.6.3 Equality Act 2010 and reasonable adjustments  

 

The Equality Act 2010 requires – 

 

• Duty on persons exercising public functions to make reasonable adjustments 

(s29(7)(b)): the Code of Practice says that the duty is anticipatory and continuous 

and requires such steps as are reasonable   

• Including the situation where a provision, criteria or practice puts the disabled 

person at a substantial disadvantage in comparison with those not disabled 

(s20(3)) (substantial disadvantage = unreasonably adverse experience: sch 2 

para 2(5))  

• Disabled person includes those with mental impairment having a substantial and 

long-term adverse effect on their ability to conduct daily activities (s6(1)) 

(substantial = more than minor or trivial: s212(1))   

• A failure to make reasonable adjustments represents discrimination against the 

individual in question (s21(1), (2))  

 

In VC a breach of the duty to make reasonable adjustments was found because detainees 

were not involved in the decisions to detain or to remove them from association and 

segregate them and there was no formal process for them to make representations to the 

https://www.bailii.org/ew/cases/EWCA/Civ/2019/1239.html
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SSHD though they could make informal representations in respect of the decisions after they 

have been made: VC §151; §188-190.  

 

In cases of alleged breach claimants must give some indication as to the adjustments it is 

alleged should have been made: VC §159.  

 

The burden of proof is on the SSHD to show that the duty has been complied with, once the 

possibility of contravention has been put in issue: VC §160-161. 

 

 

5.7 Rule 34 examination  

 

The duty and fact of performance of Rule 34 examinations -  

- There is a duty to ensure an adequate Rule 34 physical and mental examination 

... within 24 hours of his admission to detention: this is a strict requirement: ZA 

[2018] EWHC 183 (Admin)  

 

- A request for an examination should be met within 24 hours of being made where 

the Rule 34 examination was overlooked: Adegun [2019] EWHC 22 (Admin) 

 

- In KG the Administrative Court accepted that no such examination had taken 

place given that the former detainee’s evidence to such effect was not 

contradicted by any reliable documentation from the Home Office.  

 

The consequences of failure to perform an assessment -  

 

- Where no Rule 34 examination has taken place within 24 hours of detention, 

damages will only be nominal unless it can be foreseen on balance of 

probabilities that the report would have resulted in evidence of (for example) 

torture (the mere fact that a more detailed medico-legal examination brought forth 

such evidence does not necessarily mean a shorter interview would have done). 

A detainee’s subsequent response to the relevant questions when they were 

posed will be relevant: ZA [2018] EWHC 183 (Admin)  

 

- Detention would become unlawful if the issues which (on balance of probabilities) 

were likely to have been revealed by a Rule 34 examination would have then led 

to a Rule 35 report which in turn would have brought a release from detention: 

KG [2018] EWHC 1767 (Admin) (13 July 2018) 

 

 

5.8 Rule 35 reports  
 

Under the terms of rule 35 reports are required from medical practioners where: 

 

1) health is likely to be injuriously affected by continued detention or any 

conditions of detention.  

2) he suspects the detained person of having suicidal intentions.  

http://www.bailii.org/ew/cases/EWHC/Admin/2018/183.html
http://www.bailii.org/ew/cases/EWHC/Admin/2019/22.html
http://www.bailii.org/ew/cases/EWHC/Admin/2018/1767.html
http://www.bailii.org/ew/cases/EWHC/Admin/2018/183.html
http://www.bailii.org/ew/cases/EWHC/Admin/2018/1767.html
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3) he is concerned they may have been the victim of torture.  

 

The rule obliges the follow action in response to production of a report: 

 

4) The detention manager shall send a copy of any report under paragraphs (1), (2) or 

(3) to the SSHD without delay.  

5) The medical practitioner shall pay special attention to any detained person whose 

mental condition appears to require it, and make any special arrangements (including 

counselling arrangements) which appear necessary for his supervision or care. 

 

The Guidance Detention Services Order 09/2016, Detention Centre Rule 35 and Short-term 

Holding Facility makes various important points as to the nature of the reports and the required 

response to them:  

 

• Rule 35 reports: 

- need not (though may) use the language and method of the Istanbul Protocol 

- doctors should set out clearly all physical and mental indicators that support 

their professional concerns 

- they should say why they consider the account is consistent with the medical 

evidence 

- and identify any other possible explanations for the person’s presentation 

aside from torture 

 

• Repeat allegations will receive less weight  

 

• Ensure the responsible officer receives the Rule 35 report within 24 hours of 

receipt 

 

• The responsible officer should respond within 2 working days and provide a 

response to the detainee within 24 hours (if they speak English)  

 

• If the report contains insufficient content to understand the medical concern the 

responsible officer should revert to the doctor to request sufficient information to 

make meaningful consideration feasible  

 

• Reports from third parties if capable of engaging Rule 35 must be forwarded to 

the detention centre doctor and to the Responsible Officer  

 

Rule 35 reports are at the centre of the system for protecting vulnerable detainees and must 

be afforded substantial weight as they may represent independent evidence of torture, 

see these extracts from BA (Eritrea) [2016] EWCA Civ 458: 

 

• A medical practitioner should always make a Rule 35(3) report if he or she has 

cause for concern that the detainee may have been tortured §14 

 

• All relevant evidence, including both physical and mental indicators, should be 

identified in the report §14 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/783642/Detention_rule_35_process.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/783642/Detention_rule_35_process.pdf
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• The medical practitioner should say whether the account is consistent with visible 

scarring but also the extent to which scarring may have other obvious causes and 

he should identify medical evidence which is inconsistent with the detainee's 

account §14 

 

• Where a doctor asserts that the scars or wounds are consistent with the account 

given by the patient, that is likely to constitute independent evidence of torture 

§39, unless the account is inherently incredible so that there is no proper claim of 

torture capable of being corroborated §41, and mere recounting of the detainee's 

account of torture or symptoms will not typically be enough to constitute 

independent evidence of torture  §25, 33  

 

• The reports of particularly experienced doctors may carry greater weight §32 

 

• Where the account of torture has been rejected by an independent Tribunal on 

appeal, this would represent “exceptional circumstances” justifying detention, 

notwithstanding the Rule 35 report §46ff but only if the Tribunal had in substance 

the same medical evidence as is subsequently advanced in the Rule 35 report. 

 

Furthermore as to the general approach to preparation of Rule 35 reports: 

 

o They must be expedited where there is evidence so requiring: ZA [2018] EWHC 

183 (Admin) 

 

o Consideration must be given to a detainee’s potential inability to complain 

coherently or at all about how they are being affected by any particular treatment 

-  VC  [2018] EWCA Civ 57  

 

 

In IS Bangladesh [2019] EWHC 2700 (Admin) finds the Administrative Court looking at 

whether the Home Office policy position that Rule 35 reports could only be written by 

GPs was lawful. Here a consultant psychiatrist had expressed serious concerns about a 

person’s mental well-being. The Court found: 

 

• that the policy regime is a lawful one 

• it emphasised the need for detention centre doctors to make a Rule 35 report as 

soon as a psychiatrist drew concerns to their attention 

• the SSHD could not treat evidence self-harm and suicidal ideation as 

exaggerated without very clear medical evidence to that effect 

• it noted with concern the “striking” contrast between the numbers of people 

referred to ACDT as a suicide risk and those who subsequently received a Rule 

report on suicidal ideation and suggested a review of the procedures 

 

  

http://www.bailii.org/ew/cases/EWHC/Admin/2018/183.html
http://www.bailii.org/ew/cases/EWCA/Civ/2018/57.html
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6. Other case specific detention issues and challenges 
 

6.1 Removability – case progression panels  

 

These were established in February 2017. 

 

They “review all cases after an individual detained has been detained for 3 

months and soon after every 3 months of detention thereafter, beginning with the 

week following the third 28-day detention and case progression review following the 

Shaw Report … CPP members from Criminal Casework Command, National 

Returns Command, Returns Logistics and Litigation Operations are required”).  

 

In Benchaouir [2019] EWHC 2606 (Admin) the use of these Panels was challenged, 

to the extent that there was no published policy regarding their use. The Court found 

that that there was no valid objection here: they were an additional safeguard. 

Anyway now there is published Guidance.  

 

Their meetings may recommend SSHD bail:  

 

“Based on the information available to the CPP on that day, the CPP 

considers that maintaining detention may not be appropriate because:  

 

• there are barriers that may impact on realistic timescales to remove/deport 

the individual who is detained from the UK within a reasonable timeframe 

and/or  

• there may be a deterioration in the health or wellbeing, emerging 

vulnerability issues or safeguarding concerns of the individual who is 

detained 

• Recommend maintain detention but with case progression actions   

• The CPP is satisfied that continued detention is justified and proportionate.  

However, there may be imminent, anticipated or planned events or actions 

which, if they do not occur, or are not likely to occur within the expected 

timescales, would require detention to be re-assessed. There is a risk that 

detention may not remain justified and proportionate without any such 

actions being carried out promptly, or if the events in question do not 

occur.”   

 

The SSHD's Guidance permits departure from the CPP’s recommendation. But 

in limited circumstances:  

 

https://www.bailii.org/ew/cases/EWHC/Admin/2019/2606.html
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/888846/Detention-case-progression-panel-guidance-v4.0-gov-uk.pdf
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“There needs to be a clear and auditable account on Atlas and within DCPRs 

setting out the reasons why the recommendation or case progression actions 

have not been followed (for example, there has been a change in 

circumstances/new information).” 

 

Note that many judges tend to give the SSHD significant latitude before 

accepting there is a roadblock to removal: see eg AT (Guinea) [2019] EWHC 

2709 (Admin) 

 

“Decision-makers are entitled to take into account reasonable expectations of 

developments such as the listing of a court hearing, or news from the Guinean 

Embassy of a date for an interview, even if they do not yet know exactly when 

those developments will occur. The fact that such developments had not 

happened by a certain date is relevant, but it is important also to bear in mind 

realistic expectations. Depending on all the circumstances, the passage of 

time might mean that the prospect of overcoming an obstacle and effecting 

removal is nearer rather than further away.” 

 

 

6.2 Expedited asylum processes 

 

Expedited asylum processes are lawful depending on fairness:  

• The Detained Asylum Casework procedure was found lawful: TH 

(Bangladesh) [2016] EWCA Civ 815.  

 

• But there are minimum standards for due process: as where lawyers have 

less than a few days to prepare 

 

The DFT’s demise in the litigation culminating in The Lord Chancellor v 

Detention Action [2015] EWCA Civ 840: the DFT was accepted as 

being systemically unfair because of the many tasks needed to prepare 

an asylum claim within an unfeasibly short period, and where grounds 

on which an adjournment had to be requested within the system (ie 

admitting that the case had holes in it) was fundamentally inconsistent 

with the plausible presentation of the case thereafter  

 

 

6.3 Further factors impacting on the reasonable time scale for 

detention 

 

• If judicial review proceedings have begun, challenging detention, when 

the SSHD must seek expedition to avoid undue delay: see eg Lauzika 

http://www.bailii.org/ew/cases/EWHC/Admin/2018/1045.html
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[2018] EWHC 1045 (Admin); as stated in Sheikh [2019] EWHC 147 (Admin) a 

grant of judicial review is likely to make continued detention untenable absent 

a particularly high risk of reoffending or public harm 

• Sino [2011] EWHC 2249 (Admin) §90: “an earlier failure to act with 

reasonable diligence and expedition may impact on reasonableness and 

may well mean that it is reasonable to expect that the Secretary of State 

should act thereafter with greater diligence and expedition than she might 

otherwise reasonably be expected to do.” 

 

• Re relevance of the timeframe for progression of statutory appeals in SB 

(Ghana) [2020] EWHC 668 (Admin) the Judge accepts that further loss of 

liberty (following a significant period of detention) once an in-country appeal 

was lodged to the FTT would be unlawful, given that it could be assumed that 

such an appeal would take at least six months to progress to hearing in the 

FTT with the chance of applying for permission to appeal to the UT before 

appeal rights were exhausted.  

 

 

6.4 LGBTi detainees 

 

Authorities should exercise particular care, when accommodating asylum seekers 

who are members of a vulnerable group in the country they were forced to leave. 

 

• For example they must avoid holding hem amongst others who may be culturally 

or religiously prejudiced against them: OM v Hungary [2016] ECHR 621 

 

• However any such claim would require overt evidence of the asserted problems 

and in general it can be assumed that the details of someone’s asylum claim will 

not come to light unless deliberately shared with fellow inmates:  ZA (Pakistan) 

[2018] EWHC 183 (Admin) 

 

• The insights given in UKVI Guidance as to problems that some asylum seekers 

may have in articulating their asylum claims are as relevant to detention as they 

are to status determination: ZA (Pakistan) 

 

 

6.5 Children  

 

There are very strict statutory limitations on the detention of children. Para 18B of the 

IA 1971 (which entered force on 18 July 2014) permits detention in a short-term 

holding facility only for 24 hours and only where removal directions are in force or 

likely to be given within that 24 hour period.  

 

http://www.bailii.org/ew/cases/EWHC/Admin/2019/147.html
https://www.bailii.org/ew/cases/EWHC/Admin/2020/668.html
https://www.bailii.org/ew/cases/EWHC/Admin/2020/668.html
http://www.bailii.org/eu/cases/ECHR/2016/621.html
https://www.bailii.org/ew/cases/EWHC/Admin/2018/183.html
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In BF (Eritrea) [2019] EWCA Civ 872 the Court held that the SSHD’s policies for 

assessing age were unlawful.  

 

• Appearance and demeanour based assessment is permissible pending a 

Merton compliant assessment from social services  

 

• The policy had to take account of the wide margin for error in age 

assessments (up to five years) and the word “significantly” in the context of 

the young person's appearance and demeanour "very strongly" suggesting 

that they were "significantly” over 18 was not enough  

 

• Thus the Assessing Age policy now states (version from 23 May 2020):  

 

“Due to a recent Court of Appeal judgment and subject to any further 

consultation that the Home Office engages in, it is the Home Office’s 

interim policy position, that for a person to be assessed as an adult in 

these circumstances, their physical appearance and demeanour must very 

strongly suggest that they are 25 years of age or over.” 

 

Interestingly the CA also held §103 that "the assessment of age based on physical 

appearance and demeanour alone is inherently subjective so that, without 

safeguards, it would indeed be arbitrary and thus an infringement of rights under 

both ECHR and the EU Charter.” 

 

 

6.6 Trafficking  
 

Trafficking victims have long been recognised as vulnerable such that their detention 

has to proceed with caution. Now this takes place via the Adults at risk policy. Older 

cases remain in the system, however: there the question was whether “very 

exceptional circumstances” were shown justifying their detention. Detention-related 

issues may arise from  

 

• Failure to progress NRM decision making such that the detainee’s status is 

left unclear for too long a time – eg in SB (Ghana) [2020] EWHC 668 (Admin) 

a Judge finds that detention had become unlawful following a “reasonable 

grounds” trafficking decision given that the subsequent “conclusive grounds” 

consideration would foreseeably take many months. 

 

• Trafficking as an Adults at Risk factor  

 

https://www.bailii.org/ew/cases/EWCA/Civ/2019/872.html
https://www.bailii.org/ew/cases/EWHC/Admin/2020/668.html
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• A failure to make appropriate safeguarding arrangements when releasing 

someone from detention thereby failing to protect against re-trafficking risks: 

see eg TDT [2018] EWCA Civ 1395 §78 where the CoA found that the “high 

incidence of young Vietnamese males being trafficked to the UK” combined 

with the opinion of NGO staff with relevant expertise who had assessed his 

account with reference to his travel route, mistreatment and contractual 

working arrangements which required repayment of his travel costs, meant 

this should have been obvious  

 

•  

In TT (Vietnam) [2019] EWCA Civ 248 the Court of Appeal looks at the “very 

exceptional circumstances” regime and finds that  

 

- A criminal offence was not necessarily a manifestation of exploitation for 

trafficking purposes such as to be unsuitable evidence on which to rely 

when assessing absconding and reoffending risks  

 

- Violent misconduct whilst in custody or in detention on the part of a victim 

of trafficking (whether comprising one incident of appropriate gravity or a 

series of incidents) can bring a case within the "very exceptional 

circumstances" criterion justifying detention, but a single poorly evidenced 

incident would not suffice 

 

In AC (Algeria) [2019] EWHC 188 (Admin) the Judge points out that  

 

- The threshold for reference to the National Referral Mechanism is very 

low; in H [2016] EWCA Civ 565 §36 referred to the threshold for referral as 

"in reality, any suspicion or any claim" – thus §132 that therefore might be 

“strong grounds for impugning the Claimant's credibility … is, however, 

largely beside the point.” 

 

- However if the evidence shows that detention would have continued 

anyway during the asylum process, which might have been delayed by the 

NRM referral, then detention would not be unlawful §137 

 

- When considering whether a failure to refer to the NRM materially bore on 

detention, it was relevant to consider whether any ensuing “reasonable 

grounds” decision would have been negative: a decision from the FTT 

dealing with any claim might be relevant to this assessment §137   

 

6.7 Reasons for detention  

 

https://www.bailii.org/ew/cases/EWCA/Civ/2018/1395.html
https://www.bailii.org/ew/cases/EWCA/Civ/2019/248.html
https://www.bailii.org/ew/cases/EWCA/Civ/2016/565.html
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Detainees must be given speedy notice of the reasons for their detention: indeed this 

is one of the very few areas where ECHR Art 5 appears to add something to the 

common law. See Saadi v UK.  

 

HS [2019] EWHC 2070 (Admin) looks at the situation where a person on bail was re-

detained. He was not given the true reasons for his re-detention, which was that bail 

accommodation had been on found inadequate because of the possibility of 

association with other sex offenders. The Court cites Christie v Leachinsky [1947] 

AC 573: 

 

 it is the right of every citizen to be free from arrest unless there is in some 

other citizen, whether a constable or not, the right to arrest him. And I would 

say next that it is the corollary of the right of every citizen to be thus free from 

arrest that he should be entitled to resist arrest unless that arrest is lawful. 

 

HS finds that “a person arresting another must inform that other in substance of the 

true reason for arrest. I shall refer to this as “the true reason principle”.” So relying on 

a proforma which did not reveal the true reason led to the detention being unlawful.  

 

 

6.8 Delays in obtaining accommodation  

 

Where family or friends can provide satisfactory accommodation there are few 

problems. However where this is not available, or the individual’s profile makes it 

unsuitable, then there can be a problem in sourcing the accommodation essential to 

release. BID’s influential report No place to go: delays in provision of s4(1)(c) bail 

accommodation (September 2014) showed systemic problems and delays in the 

provision of bail accommodation to high risk immigration detainees. Subsequent 

litigation has used that report to challenge the way in which accommodation is 

obtained.  

 

The problem can arise 

• When seeking to provide an address for a bail application  

• When conditional bail is granted subject to finding accommodation  

 

The policy documents explain that there are 3 different levels of accommodation: level 

1 (initial accommodation), level 2 (standard dispersal accommodation), and level 3 

(complex bail dispersal accommodation).   

 

- Noorkoiv [2002] EWCA Civ 770 holds that the obligation to avoid delay in 

determining a person's right to be released is a more intense obligation than the 

duty to try a person accused of a crime within a reasonable time. Lack of resources 

and administrative necessity do not justify such delays. 

https://www.bailii.org/ew/cases/EWHC/Admin/2019/2070.html
http://www.biduk.org/posts/103-new-bid-report-on-bail-address-delays
http://www.biduk.org/posts/103-new-bid-report-on-bail-address-delays
https://www.bailii.org/ew/cases/EWCA/Civ/2002/770.html
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- Sathanantham [2016] EWHC 1781 (Admin) holds that the system itself was being 

operated in a manner that was unlawful, and that in each case the time taken to 

resolve the application amounted to a breach of the SSHD’s duty to deal with 

applications fairly and rationally. The judge commented that, ‘when arrangements 

come to be made under the Immigration Act 2016 the failures of the existing 

system must be addressed’. 

 

- Baraka [2018] EWHC 1549 (Admin) involved a 10-month delay for a sex offender; 

essentially the SSHD will be given significant leeway when seeking out appropriate 

accommodation: the policy documentation noted that there was a very limited 

supply of Complex Bail Accommodation. 

 

- Only an application made on the appropriate form can set off the SSHD's duty: 

Messaoud [2019] EWHC 2948 (Admin) 

 

- Diop [2018] EWHC 1934 finds that steps needed to be taken re a perpetrator of 

domestic violence once “bail in principle” was granted, “knowing the difficulties that 

a valid offender requiring level 3 accommodation would pose”: summarised in DM 

(Tanzania) §74 

 

- DM Tanzania [2019] EWHC 2576 (QB) summarising Kedienhon: “where the period 

was in excess of a few days it would be reasonable to have evidence from the 

SSHD to explain the steps that had been taken and why it was not reasonably 

possible for the accommodation to have been found earlier, and why the balance 

of the relevant factors continued to justify the claimant's detention for the period.” 

 

- In DM (Tanzania) §148 the improved prospects of compliance brought by 

engagement with the asylum process combined with a failure to progress matters 

with the police and probation service meant that the failure to provide 

accommodation became unlawful after 5 weeks: this case evinced §143 “a sorry 

tale of a deeply unsatisfactory "system" operating between the SSHD, his 

suppliers, the Probation Service and sometimes the Police”  

 

- Gasztony [2019] EWHC 2879 (Admin) looks at the duties of the SSHD to help find 

accommodation for a migrant presently detained but who it is recognised should 

be released due to their mental health. Clearly it would not be in a detainee’s 

interests to be released in circumstances where they had no support, even if 

detention would otherwise be unlawful. The SSHD might need to liaise with other 

agencies, but should nevertheless aim to make arrangements speedily where the 

support needs were clear cut. Where the needs were less clear, then they would 

need a reasonable time to be assessed. The SSHD needed to do everything within 

her power to influence the priority and urgency to ensure that arrangements were 

http://www.bailii.org/ew/cases/EWHC/Admin/2016/1781.html
http://www.bailii.org/ew/cases/EWHC/Admin/2018/1549.html
https://www.bailii.org/ew/cases/EWHC/Admin/2019/2948.html
https://www.bailii.org/ew/cases/EWHC/Admin/2018/1934.html
https://www.bailii.org/ew/cases/EWHC/QB/2019/2576.html
https://www.bailii.org/ew/cases/EWHC/Admin/2019/2879.html
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co-ordinated with appropriate urgency rather than leaving the timetable to be set 

by other agencies.  

 

- However if at any point in the process the SSHD stops being able to show some 

meaningful progression of the search (or if the records show confusion between 

the responsibilities of the Probation Service and UKVI), detention may become 

unlawful   

 

6.9 Bail conditions  
 

The SSHD is these days entitled to revisit the grant of bail. See Sch 10 Immigration 

Act 2016: 

“(6) A grant of immigration bail to a person does not prevent the person's 

subsequent detention “ 

 

Under the previous statutory provisions, HS [2019] EWHC 2070 (Admin) looked at 

the power to revisit bail. A February 2017 grant of bail, made by the FTT in an order 

(typically) without written reasons, granted bail with conditions. The Claimant was re-

detained in March 2017 by which a detention gatekeeper considered detention was 

now appropriate because the proposed bail accommodation might pose risks to the 

public.  

 

The idea that the SSHD can bypass bail grants is unattractive. See eg Evans v AG 

[2015] UKSC 21 §52:  

 

“First, subject to being overruled by a higher court or (given Parliamentary 

supremacy) a statute, it is a basic principle that a decision of a court is binding 

as between the parties, and cannot be ignored or set aside by anyone, 

including (indeed it may fairly be said, least of all) the executive.” 

 

Evans found the UT(GRC) allowing an appeal against a decision of the Information 

Commissioner to refuse disclosure of letters from the Prince of Wales to government 

departments; the Attorney General then exercised a statutory power to nevertheless 

withhold disclosure. The Supreme Court found this unlawful, bearing in mind the 

detailed judicial consideration of the issues in the UT: only the clearest authority 

could allow departure from a judicial decision, and the statute provided none: so only 

a material change of circumstances could justify departure, and here there was 

none.  

 

The court held that revisiting bail in this manner was lawful and reasonable – even if 

no new information beyond that available to the FTT granting bail was available. The 

bail grant had been time limited, and required reporting to a CIO. That had been 

https://www.bailii.org/ew/cases/EWHC/Admin/2019/2070.html
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complied with. So there was no clash with the Evans principle – furthermore the FTT 

had given no reasons, whereas Evans involved a 253 paragraph decision. 

 

The remedy for a person dissatisfied with their re-detention would normally be to 

make a further bail application to the FTT.   

 

 

6.10 Curfews 

 

Jalloh [2020] UKSC 4 confirms that Schedule 3 to the IA 1971 did not authorise 

subjecting an individual to a curfew.  The curfew represented a significant 

infringement on their liberty: they were effectively forced to comply with the 

instruction by the private company which monitored compliance, itself backed by the 

full authority of the State.   

 

  

https://www.bailii.org/uk/cases/UKSC/2020/4.html
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7. Detention issues and Covid-19  
 

7.1 Overview 

 

Various information sources raised concerns about Covid-19 and the extra risks it 

poses to immigration detainees at an early stage in the pandemic. Detention is a 

stressful experience at the best of times and many detainees are already vulnerable 

with mental health issues.  

 

The response of those administering the immigration detention was predictably poor 

initially a  leaked letter from G4S records a plan to place vulnerable immigration 

detainees at risk of dying if they contract Covid-19 in solitary confinement for at least 

3 months  

 

10 organisations wrote to The Guardian recording their concerns and a legal action 

was initiated by Detention Action. Doubtless as a result of that pressure and under 

the SSHD's own initiative various steps were taken including:  

 

• Immigration bail reporting conditions were temporarily suspended from 

19.3.2020 while review performed of frequency required with resumption 

to be notified in due course by SMS text message will be sent detailing 

next reporting dates 

 

• Detention centres were closed to visitors 

 

• By 24 March 350 people had been released and as of 24 March was 

736 people remained detained down from 1,225 on 1 January 

 

• A review was undertaken of all detained cases starting with the most 

vulnerable 

 

• It was confirmed though that high harm category cases facing 

deportation may still be detained 

 

• New detentions of people of persons normally facing removal was not 

taking place however 

 

• The Home Office has also halted detention commencing for persons 

liable to administrative removal from these countries:  

 

 Africa: Algeria, Cameroon, Egypt, Kenya, Libya, Mauritania, 

Morocco, Somalia, Zimbabwe,  

 Asia: China, India, Pakistan, Sri Lanka 

https://www.theguardian.com/world/2020/apr/02/revealed-at-risk-immigration-detainees-to-be-put-in-solitary-confinement
https://www.theguardian.com/world/2020/mar/14/coronavirus-call-to-release-uk-immigration-centre-detainees
https://www.gov.uk/guidance/coronavirus-covid-19-and-immigration-removal-centres
https://www.gov.uk/government/publications/operation-nexus-high-harm
https://righttoremain.org.uk/toolkit/glossary/
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 Europe: Albania, Austria, Bulgaria, Croatia, Cyprus, Italy, 

Poland, Ukraine 

 Middle East: Afghanistan, Iraq, Jordan, Kuwait, Lebanon, Saudi 

Arabia, Turkey 

 Jamaica 

 

• For those detained social spacing and screening measures and new 

cleaning practices introduced to protect detainees 

 

 

7.2 The Detention Action litigation  

 

The Detention Action challenge nevertheless progressed the Claimants arguing that 

greater protective measures were required in detention and that all detainees 

(except those posing a high risk to the public) from countries not accepting returns at 

present should be released. This was requested by way of urgent relief before the 

legal challenged proceeded further. Expert evidence from Professor Coker identified 

serious dangers to a closed community and included movements of individuals in 

and out of the centre, overcrowding and poor ventilation and hygiene. Some of the 

evidence appears here. It included expert evidence from Professor Coker which 

predicted: 

 

 60% of immigration detainees will become infected with COVID-19. 

Described detention centres as epidemiological pumps 

 

 19% of those contracting COVID-19 will suffer severe or critical levels of 

the disease 

 

 Those with pre-existing comorbidities wee much more likely to die 

 

 

Interim relief was refused on 25 March 2020 by Mr Justice Swift  in Detention Action 

[2020] EWHC 732 (Admin) The Judge found essentially that: 

 

• Sufficient protections were in place 

 

• Only the strongest evidence could justify releasing individuals before the 

claims were substantively heard and the SSHD was still reviewing cases 

 

• The existing systems adequately protected ECHR rights to life and to be 

free from inhuman and degrading treatment, allowing for the possibility of 

admission to hospital where required 

 

https://detentionaction.org.uk/2020/03/26/press-release-over-350-released-from-immigration-detention-and-all-cases-to-be-urgently-reviewed/
https://detentionaction.org.uk/2020/03/21/letter-to-mps-covid-19-set-to-cause-human-tragedy-in-immigration-detention/
https://www.bailii.org/ew/cases/EWHC/Admin/2020/732.html
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• The evidence of problems from detainees was essentially anecdotal and it 

was not for the court to second guess operational decisions  

 

• All those presently detained should have their cases reviewed against the 

Adults at Risk Guidance not later than 25 March 2020 with the cases of 

those in an increased-risk category being prioritised §7-8 

 

• Those at increased risk should only be detained if “considered to present a 

high risk of harm to the public” §5; all detainees in the increased risks 

group were to be the subject of steps to reduce their contact with others eg 

placing them in single-occupancy accommodation, providing them with 

face marks if they wished, and arranging an individual care plan and 

support to self-isolate §9; and  

 

• There would be a general review of removability to determine whether 

international travel arrangements made removal within a reasonable 

timescale realistic §10-11.  The SSHD was entitled to a short period within 

which to conduct the review into removability §19.  

 

The Judge was careful also to press again the importance of co-operation and 

pragmatism by parties when litigating cases in the present conditions:  

  

• … The Courts will always stand ready to determine urgent cases, and in 

particular those touching on matters of public interest. But the golden rules 

are that representatives who bring claims must prepare those claims cogently 

and conduct the litigation sensibly and proportionately, and most of all, they 

must cooperate with each other when preparing cases and bringing them to 

the Court. These golden rules are particularly relevant now, and must be 

adhered to [32] 

 

• The case was adjourned for the parties to reflect on the interim relief ruling 

pre-permission, the Judge urging a sensible and proportionate approach to 

litigating matters before the court in the current circumstances [34] 

 

• The Respondent recovered her costs the Judge finding that: 

 

 no party has to bring a claim to court. Had the legal representatives had 

considered that the Secretary of State’s evidence after the claim had been 

commenced, they ought to have concluded that the application for interim 

relief should have been withdrawn [34]  
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 The court was not persuaded the Home Office response to the claim or the 

evidence arrived late and rather held  the Claimants’ case has presented 

something of a moving target [34] 

 

 The litigation was unnecessary as sensible co-operation before this case 

would have led to the same result [35] 

 

Other recent cases of note include –  

 

• Samson Bello [2020] EWHC 950 (Admin) confirms that the SSHD has clearly 

accepted that being detained in an immigration detention centre increases the 

risk of contracting COVID-19. The seriousness of the risk was more likely 

where there were documented comorbidities. The SSHD's evidence showed 

measures were in place to house the vulnerable in an environment making 

social distancing easier. There was no reason to doubt that the SSHD would 

react appropriately by implementing further containment measures or by 

reviewing the need for continued detention on a cohort or individual basis.   

 

• In O & Ors [2020] EWHC 1243 (Admin) the Court opined that Covid 19 delays 

to removals might make a detainee’s departure more distant than originally 

envisaged, but they nevertheless remained likely to take place within a 

reasonably proximate period of time. So in general there was no requirement 

to give leave.  

 

• Kerr J in SML [2020] 5 WLUK 148 (reported on Westlaw) held that in light of 

the facts and of prevailing travel restrictions, there was quite a strong prima 

facie case that the Claimant’s removal to Vietnam under a deportation order 

was not likely to occur within a reasonably short time. 

 

 

  

https://www.bailii.org/ew/cases/EWHC/Admin/2020/950.html
https://www.bailii.org/ew/cases/EWHC/Admin/2020/1243.html
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8. Damages for unlawful detention  
 

So far we have looked at liability for false imprisonment/unlawful detention. However 

that leaves the separate question of quantum of damages.  

ZA (Pakistan) [2020] EWCA Civ 146 finds the Court of Appeal emphasising the 

importance of pursuing false imprisonment claims via civil actions rather than 

clogging up the Administrative Court. It was very important that all parties gave 

timely consideration to the issue of transfer from the Administrative Court once a 

person had been released from detention. 

 

8.1 Species of damages  

 

There are several kinds of damages. The non-nominal damages are all forms of 

compensatory damages.  

 

Basic/Compensatory damages: “intended to compensate for the loss of 

liberty; the shock, humiliation and loss of reputation; and for any 

psychiatric or physical injury caused by the detention”: Santos [2016] 

EWHC 609 (Admin).  

 

Might include  

 

4 Fear of return to a place of potential persecution (AXD v The Home 

Office (No 2) [2016] EWHC 1617 (QB)) 

5 Restricted liberty regime beyond normal detention regime (AXD) 

6 Suffering unpleasant verbal abuse and physical assaults (AXD) 

7 Feeling driven to engage in hunger strike: Holownia [2019] EWHC 794 

(Admin) 

 

Special damages: “awarded for financial loss flowing from the tort”: 

Santos [2016] EWHC 609 (Admin) (eg loss of employment earnings)  

 

Could include mental health deterioration: though cf AXD “a person 

with schizophrenia may in many ways be better off in a closed 

environment because a mental health team is readily accessible, his drug 

regime will be imposed, and alcohol will be less readily available” 

 

“Judicial Studies Board Guideline for the assessment of damages for a 

severe post-traumatic stress disorder in which the victim has difficulty 

in concentration and sleeping and persistently re-experiences the 

relevant event recommends a bottom figure of between about £36,000 

to £38,000” 

 

https://www.bailii.org/ew/cases/EWCA/Civ/2020/146.html
https://www.bailii.org/ew/cases/EWHC/Admin/2019/794.html
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The Judicial College Guidelines for General Damages in Personal Injury 

Claims (available on Lawtel) may be relevant. They are discussed in 

Majewski [2019] EWHC 473 (Admin) §13:  

 

8 They may be useful when assessing emotional harm consequent on 

detention  

 

9 However “the long-term continuing consequences that can be 

associated even with less severe cases of post-traumatic stress 

disorder, may not be present.” 

 

10 “Conversely, even if it is accepted that where there is an extended 

period of unlawful detention, emotional distress may diminish over 

time, the damages awarded must still reflect the continuing deprivation 

of liberty.” 

 

Aggravated Damages  

 

See Lumba §150:  

 

"an arbitrary and outrageous use of executive power …  oppressive, 

arbitrary or unconstitutional action by servants of the government … 

the purpose of exemplary damages is to restrain the gross misuse of 

power … It must be shown that the "conscious wrongdoing by a 

defendant is so outrageous, his disregard of the plaintiff's rights so 

contumelious, that something more [than compensatory damages] is 

needed to show that the law will not tolerate such behaviour" as a 

"remedy of last resort"” 

 

Not merely administrative errors such as factual mistakes in documents 

and missing litigation deadlines: Holownia [2019] EWHC 794 (Admin) 

 

Lamari [2012] EWHC 1630 (Admin) received £5k (now £6k) for aggravated 

damages where the SSHD exacerbated the adverse effects of detention 

by failing to honour an undertaking as to release and then releasing to a 

bail hostel in the middle of the night leading to overnight rough sleeping  

 

PB [2008] EWHC 3189 (Admin): £6,000 (£8.5k) aggravated damages for 6 

months' unlawful detention for a victim of torture (suggests a more 

generous approach for detainees who have no real responsibility for their 

plight):  

 

https://www.bailii.org/ew/cases/EWHC/Admin/2019/473.html
https://www.bailii.org/ew/cases/EWHC/Admin/2019/794.html
https://www.bailii.org/ew/cases/EWHC/Admin/2012/1630.html
https://www.bailii.org/ew/cases/EWHC/Admin/2008/3189.html
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“[the SSHD] failed to apply Detention Centre rules and operating 

policies … designed to ensure that, in the absence of special 

circumstances, those who may have been the victims of torture were 

not held in detention … [the SSHD] maintained an unjustified defence 

to the claim up to the eve of the hearing of the application, in 

circumstances where the true situation should, with reasonable 

diligence, have been discovered well before that date.” 

 

Exemplary Damages: reserved for special occasions. Aggravated 

damages are awarded for any mental distress or injury to feelings caused 

by the unlawful arrest or detention. Exemplary damages are to punish the 

relevant authority for any particularly oppressive or insulting behaviour. 

 

Nominal damages: If a Judge accepts that a person would have been 

detained anyway, notwithstanding some public law error in decision 

making (eg failure to take account of relevant considerations) or 

misunderstanding of policy (eg wrongly categorising evidence under 

Adults at Risk), they must then decide whether, had the mistake not been 

made, detention would have continued in any event. If it would, not the 

Claimant can obtain compensatory damages, which are significant; if it 

would have done, then only nominal damages would be recovered 

 

But the burden of proof in establishing that a particular claim recovers only 

nominal damages is on the SSHD, see (OM) [2011] EWCA Civ 909:  

 

“It is not for him to prove that he would not have been detained, but 

rather for the Secretary of State to establish positively that she would 

have detained the claimant anyway, to avoid having to pay 

compensatory damages.” 

 

And stating that one did not seek release pending identification of suitable 

accommodation did not downgrade damages to merely nominal: Belfken 

 

 

8.2 Assessing damages in practice 

 

A number of factors arise when assessing damages.  

- Compensation for false imprisonment  

 

- Compensation for mental and physical distress  

 

http://www.bailii.org/ew/cases/EWCA/Civ/2011/909.html
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- Aggravating and Exemplary factors: as we saw above, essentially 

requiring some special feature of administrative arrogance or 

incompetence  

 

- Inflation: both normal inflation, and the uplift from Simmons v Castle [2012] 

EWCA Civ 1039 holding that, from 1 April 2013, general damages in tort 

claims should rise 10% to implement recommendations arising out of the 

Jackson reforms (applied eg in Belfken [2017] EWHC 1834 (Admin)) 

 

 

8.3 Compensation for false imprisonment  

 

The tapering principle: you can simply multiply damages awards from reported cases 

by simple arithmetic. The shock value of detention is seen as diminishing as time 

passes, see MK (Algeria) [2010] EWCA Civ 980 §8: 

 

“While obviously the gravity of a false imprisonment is worsened by its 

length the amount broadly attributable to the increasing passage of 

time should be tapered or placed on a reducing scale. This is for two 

reasons: (i) to keep this class of damages in proportion with those 

payable in personal injury and perhaps other cases; and (ii) because 

the initial shock of being detained will generally attract a higher rate of 

compensation than the detention's continuance …” 

  

The clang factor: the “clang of the prison gates” is recognised as a special factor. But 

this only applies for those without recent experience of imprisonment or lawful 

detention (many claims involve detention having become unlawful). Thompson gave 

£500 for the first hour (= £1k allowing for inflation and Simmons uplift) and £3,000 for 

the first 24 hours (=£6k). Whereas in Evans  

 

Useful starting point comparators (but beware suggesting there is any kind of tariff, 

see NAB: “It would be wise for those preparing legally for such cases to abandon the 

attempt to ask the courts to set such a tariff by a review of the different periods 

established in different cases” 

o AXD: £58k for 11 months false imprisonment (with verbal & physical abuse 

from other detainees, prison regime, and fear of expulsion)  

 

o Belfken: £40k (£42.5k) for around 220 days (where no aggravating factors 

or egregious SSHD conduct and some obstructive behaviour by Claimant) 

 

o PB [2008] EWHC 3189 (Admin): £32k (£47k) aggravated damages for 6 

months' unlawful detention for a victim of torture. If there was a period of 

prior lawful detention in that case, it was of short duration. 

https://www.bailii.org/ew/cases/EWCA/Civ/2010/980.html
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o Diop [2018] EWHC 3420 (Admin)) 27 days of unlawful detention received 

£9k for an individual who was “well accustomed to immigration detention 

and who was similarly disappointed in the expectation of release by a 

particular date”: this was merely injury to feelings  

 

o NAB [2011] EWHC 1191 (Admin): the equivalent of £8,300 was awarded 

for 82 days detention where the detainee “chose detention in the United 

Kingdom over freedom in Iran … the appropriate level of damages must 

be very much lower than in most of the reported authorities" (a 

controversial ruling identifying issues not yet resolved, criticised in Diop 

[2018] EWHC 3420 (Admin)) 

 

o Mohammed v Home Office [2017] EWHC 2809 (QB) a prolific and violent 

offender detained served under the more restrictive prison regime and his 

detention exacerbated the claimant's post-traumatic stress disorder: 

£8,500 for the first period of 41 days; £25,000 for the second period of 139 

days; and £45,000 for the third period of 265 days 

 

o Chaparadza [2017] EWHC 1209 (Admin): 70 days brought damages of 

£10,500. The detention did not follow a period of imprisonment 

 

o “rough sleepers” policy - appropriate compensatory damages for the initial 

shock of detention would be £6,400, with further compensatory damages 

of £8,400 for the remainder of the 38 day period: Majewski [2019] EWHC 

473 (Admin): Holownia [2019] EWHC 794 (Admin) gave £37k for 153 days  

 

 

8.4 Compensation for mental and physical distress  

 

When we come to assessing special damages such as mental health issues, 

Chapter 4 of the Judicial College Guidelines is useful, on Psychiatric and 

Psychological Damage (15th Edition) (found for example on Lawtel). These identify 

relevant issues as 

i. the injured person's ability to cope with life, education, and work; 

ii. the effect on the injured person's relationships with family, friends, and 

those with whom he or she comes into contact; 

iii. the extent to which treatment would be successful; 

iv.   future vulnerability; 

iv. prognosis; 

v. whether medical help has been sought; 

vi. Claims relating to sexual and physical abuse usually include a 

significant aspect of psychiatric or psychological damage. 

https://www.bailii.org/ew/cases/EWHC/Admin/2018/3420.html
https://www.bailii.org/ew/cases/EWHC/Admin/2018/3420.html
https://www.bailii.org/ew/cases/EWHC/QB/2017/2809.html
https://www.bailii.org/ew/cases/EWHC/Admin/2019/473.html
https://www.bailii.org/ew/cases/EWHC/Admin/2019/794.html
https://www.lawtel.com/UK/Documents/BL0000173#B
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There are then ranges given for the value of claims categorised under the headings 

psychiatric damage generally and PTSD (the latter requiring a specific diagnosis by 

reference to the Diagnostic and Statistical Manual of Mental Disorders), depending 

on whether the consequences are (summarised here for general psychiatric damage 

& PTSD respectively):  

- Severe (very poor prognosis/inability to function at pre-PTSD level) (£45-

£100k/£50-£85k) 

- Moderately severe (significant problems but optimistic prognosis/significant 

disability for foreseeable future) (£16-46k/£20-50k) 

- Moderate (historic problems with good prognosis/largely recovered and no 

grossly disabling continuing effects) (£5-15k/£7-20k), or  

- Less severe (involving anxiety and minor physical symptoms/full recovery 

within 1-2 years & minor symptoms only) (£1-5k/£3-7k). 

 

 

Casework Tip  

 

When estimating possible damages  

 

(1) Find a reasonable comparator case for a starting point figure  

(2) Adjust for inflation (legal subscription services have calculators 

though the Bank of England gives inflation up to the previous year)  

(3) Further adjust for Simmons v Castle 10% uplift for pre-April 2013 

comparators 

(4) Adjust the comparator for your own precise length of detention, 

allowing for taper  

(5) Adjust for clang  

(6) Check for special circumstances such as mental health deterioration 

(at some point, post-detention expert evidence will be required)  

(7) Check for aggravating/exemplary features showing administrative 

disdain  

(8) When finally advising, factor in the merits of succeeding in the claim. 

So a merits assessment of 65% would indicate that it would be 

sensible to settle the claim based on an offer 2/3 of what one might 

receive if the case was completely successful at trial  

(9) Of course, for the purposes of settlement negotiations, it is advisable 

to allow some headroom in one’s estimate to give a margin for 

concession: for example you can reasonably expect the SSHD to 

https://www.bankofengland.co.uk/monetary-policy/inflation/inflation-calculator
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start with an offer that is well below the figure that the process above 

might suggest   
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9. Briefing counsel – practical tips 
 

When taking instructions and preparing the case:  

11 Obtain key documents as quickly as possible: particularly Detention 

Reviews and Monthly Progress Reports   

 

12 Always make a subject access request. 

 

 

9.1 Generally useful information  

 

When first briefing counsel only the most important documents need to be provided. 

Ideally these would include:  

 

1. Minute authorising commencement of the most recent period of 

detention  

2. Most recent detention review and monthly progress report 

3. Most recent bail summary and any written reasons as to why bail has 

been refused by an Immigration Judge  

4. In a FNP case, the most recently available OASys report 

5. Any appeal determinations  

6. Brief from those instructing explaining client’s immigration history in UK 

and summarising outcome of any claims and subsequent appeals 

proceedings, and identifying which of the forms of unlawful detention is 

suspected 

7. It is useful to point out the legal provision relied on by the SSHD under 

which your client is detained: see eg Hussein [2009] EWHC 2492 

(Admin) §41 (should be in the initial detention minute, and the 

subsequent monthly progress reports)  

 

 

9.2 Specific useful information  

 

Hardial Singh type cases - outstanding claim not being progressed  

 

1. Is there a claim that is awaiting a decision and when was it made 

2. Will that decision carry the right of appeal (it probably will if there has 

been no previous judicial determination of these facts on appeal) 

3. Why it is not being progressed? In whose court is the ball? Can the Home 

Office be pressed further on these or helped to identify those issues? 

 

Hardial Singh type cases at the end of the line  
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1. When did the person become “appeal rights exhausted” – it is only from 

that moment that there will usually be any duty on the Home Office to 

start making removal arrangements  

2. What are the barriers to removal? Can we work them out for ourselves?  

- Where have the Home Office reached in the removal process taking 

into account the latest information in the Country Returns Guide 

- Also have a look whether there are any detention challenges 

involving discussion of the processes of return to this particular 

country: search www.bailii.org for “Hardial country”  

3. Where the barrier involves documenting the client with the authorities of 

their country of origin, then the client needs to realise that their best hope 

of getting out of detention may well be to take every step available to 

them to get documented. Otherwise they may have to sit around for 

some years (Lumba§123 makes it clear that the reasonable period will 

be longer where there inadequate cooperation).  

- So has the client provided all information that is reasonably available 

to them Eg 

- Have they given details of all relatives?  

- Can you prove these relatives exist and are related to the client (eg 

were they mentioned early in the person’s dealings with the Home 

Office at a time when there was less incentive to give misleading 

information?) 

- Have they provided details of their schooling and college, 

employment history, and home area? 

4. What credibility problems does the client have following judicial findings 

on appeal to render their claims of cooperation suspect? Have they been 

convicted of offences of dishonesty? 

 

In all cases involving FNPs  

 

- What absconding and offending risks will a judicial decision maker of 

average approach consider that the client poses? 

- Is there anything that can be done to update/improve the evidence?  

- Are their helpful findings on appeal, in sentencing remarks or OASys 

reports? 

 

Vulnerable Detainees 

 

1. In health cases, is there reliable independent medical evidence that 

shows (i) a health problem of some severity (ii) which is not being 

satisfactorily treated in detention.  

https://www.gov.uk/government/publications/country-returns-guide
http://www.bailii.org/
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2. In torture cases, is there a Rule 35 report or other medical evidence 

showing (i) the client’s account of torture (ii) in which a doctor has given 

clear medical reasons which shows that the physical/mental examination 

actively supports the client’s account. Both requirements must be 

satisfied. 

3. What absconding and offending risks is client said to pose, and is there 

anything that can be done to update/improve the evidence? Are there 

helpful findings on appeal, in sentencing remarks or OASys reports? 

 


