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Introduction  
For a person with sufficient means and the right frame of mind, the Entrepreneur route 
represents one of the more accessible ways of entering the UK for business immigration 
purposes. However, the route is fraught with challenges, ranging from the genuineness test 
(by which Home Office decision makers assess not only the credibility of the application but 
also its feasibility as a business venture), to the fabulously detailed supporting document 
requirements which are likely to frustrate any but the most devoted reader of small print, to 
the difficulties in meeting the consistent employment requirements for an extension of leave.  

A person may apply in their own right or as a member of a two-person entrepreneurial team. 
The investment funds may come from the applicant, or from a third party, such as a family 
member, or from one of the external sources identified by the Rules which independently vet 
the quality of the business proposal, like seed funding competitions and UK government 
departments. Where funds come from a third party, there are numerous details that have to 
be provided in the supporting documents, including some that are known to unhorse some 
applicants, like the need for the bank to confirm that the funds promised to the applicant on 
this application have not also been affirmed as available to someone else.  

The route aims to provide an opportunity for individuals (including two people forming an 
Entrepreneurial Team) wishing to invest in a UK business to do so. Unsurprisingly, certain 
activities are ruled out: particularly property development and management, and also 
activities that amount to disguised employment such as simply working for another business. 
The investment may be made into the business via cash funds, a director’s loan or 
shareholding. Those who have already made all or part of the investment before they apply 
may do so only via investing in a way that shows up in the company accounts. They must 
provide proof of so doing, bringing into play a broader variety of specified evidence. 
Investment funds must remain available to the applicant until spent for business purposes.   

The general requirement is to hold funds of £200,000. However this is modified in some 
circumstances, eg where the applicant has sourced funds from certain trusted sources which 
have independently verified the business, such as winners of seed funding competitions or 
those backed by UK government departments, and for Graduate Entrepreneurs. The 
investment funds must go towards the expansion and establishment of the business: thus 
any element of money that is then paid back to the applicant by way of remuneration does 
not count. So it pays to scrutinise the proposed investment in the context of the business 
model.  

Although the investment funds may come from a third party, the reliability of such funds has 
to be affirmed by the bank holding them, confirming that they have not been promised to 
another enterprise, and by a letter from an independent legal adviser from the country where 
the money or the third party is located confirming the identity of the person offering funds.  

A business plan must be provided in order for the decision maker to understand and assess 
the application. The business idea can be tested by the Home Office for genuineness: this is 
as much about assessing the viability of the business as it is about its credibility. If there are 
concerns about the application, the applicant is likely to be called for interview for their plans 
to be probed. Thus the applicant must be intimately familiar with the key elements of their 
business plan, and be able to speak consistently and articulately about their marketing 
strategy, and to cogently explain how their enterprise will compete with existing businesses. 
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It is the genuineness testing stage which is the main contributor to the high refusal rate in 
this category: at least half of all applications are refused.  

Applicants may apply to join the Entrepreneur route via entry clearance or from within the 
UK. They may switch into the route from other parts of Tier 1, Tier 2, and sometimes Tier 4, 
where previously sponsored by educational establishments which particularly impress the 
Home Office, such as a UK-recognised one or one in receipt of public funding. However, 
these students may only try and enter the route where their business has been actively 
backed by such an establishment formally endorsing their enterprise, under the Graduate 
Entrepreneur route.  

There are fewer routes than once there were: for example, it used to be the case that Tier 1 
General migrants could apply to be an Entrepreneur, but that route closed on 6 April 2015; 
similarly Post-Study Workers could apply, until their own cut-off of 11 July 2014. Only 
businesses established before those dates qualify, and so applicants via those routes face 
additional evidential requirements to satisfy a decision maker that their business was trading 
and they were making a contribution to the economy at a particular skill level, measured by 
the National Audit Office’s Standard Occupation Codes, before the route closed.  

Extensions of leave can be granted within the route, but only for those who can prove they 
have established two new full-time jobs (either additional to previous staffing levels where a 
business was taken over, or two such jobs within a new business) for UK-settled workers 
that have lasted for at least 12 months, within the last grant of leave to remain. Additionally it 
must be proved that the promised business funds were invested in the previous 12 months 
leading up to the extension application, and that the business was appropriately registered 
with companies house or HMRC within 6 months of joining the route.  

The route gives access to settlement, more quickly for those who have created significant 
numbers of jobs or income (10 or more new jobs, or £5 million more income). Once the 
Entrepreneur has been in the route for 5 years (3 years under the accelerated proviso), they 
may apply for indefinite leave to remain.  

There is a separate route for Graduate Entrepreneurs, who may apply if they have been 
endorsed by a UK higher education institution and the department of international trade. 
They can exit their sub-category into the general Tier 1 Entrepreneur route, and only require 
£50,000 of investment funds when so doing. 

The prudent applicant will ensure that they explain their business in a covering letter, which 
will also give them the opportunity to address any issues that might be thought to arise from 
their business plan. The Guidance states this is appropriate for “unusual or particularly 
complex” cases where the case for scoring points may not otherwise be clear or where an 
extension application needs to clarify the establishment or joining of a business and the 
subsequent jobs creation. It then goes on to emphasise that the provision of a letter is no 
substitute for the provision of the necessary evidence and information within the application 
itself.  

The covering letter may well provide the best opportunity to plug any gaps left by the 
business plan having regard to the matters listed below that might be taken into account 
when assessing the credibility of the application: a judge on a judicial review application 
would certainly expect it to be taken into account by a decision maker.  
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How do the Entrepreneur Rules work? 
The Rules are structured in a distinct way throughout the Points Based System. The 
Entrepreneur route is set out in Part 6A of the Rules. However, the detailed provisions by 
which it is satisfied are laid out in Appendices A-C. Appendices B-C simply set out the 
English language and Maintenance requirements. We address those compendiously in our 
ebook General themes in PBS cases.  

The real detail of the route lies within Appendix A. Like some other aspects of the Points 
Based System, the reality is that either one satisfies a particular requirement, or one does 
not. If one satisfies it, then one gets full points for that aspect of the Rules. And if one 
satisfies each of the requirements of the Table under which one is applying, then one gets 
the necessary 75 points to qualify for the targeted form of entry clearance or leave to remain. 
Applicants must obtain 75 points for whichever stage of the process they are applying under: 
entry clearance, an extension of leave to remain, or indefinite leave to remain (Tables 4, 5 
and 6 respectively).  

Note that we identify the provisions of an Appendix A via its letter prefix plus the paragraph 
number: thus A43 is Appendix A para 43.  

The criteria for the route under Appendix A were extensively reworded in January 2018: 
however, the Home Office position at the time was that this was simply for ease of 
understanding, and did not imply any change of position.  

We reference original sources thus: 

 Immigration Rules via prefix “r” – eg r245H refers to Part 6A of the Rules  
 Appendix A paragraph 84 – A84 
 Appendix J paragraph 14 – J14  

There are two sets of Guidance:  

 Tier 1 (Entrepreneur) Version 23.0 (published for Home Office staff on 5 November 
2018) (which we reference as Guidance para …) 
 

 The Guidance that helps applicants complete the application form (Version 11/2018; 
to be used for applications made on or after 5 November 2018) (which we refer to as 
Guidance to applicants) 
 

Generally speaking we refer to the former, being that used by the Home Office’s own staff (ie 
the Version 20.0 Guidance), which is significantly more extensive.   

 

Entrepreneur route: Key features   
Joining a business 

This route (245D(a)) is for migrants wishing to  

 Establish, or 
 

 Join, or  
 

 Take over  

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/675188/tier-1-entrepreneur-v21.pdf�
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/722479/Tier_1__Entrepreneur__Policy_Guidance_07.18.pdf�
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one or more UK businesses.  

Although the route allows a person to be involved in more than one business, we will use the 
singular throughout this course for simplicity. 

In order to show that they are in a position to set up or expand a business, they need to 
show that they have money available to them when entering the route. The money must be 
available as cash rather than assets, where the money has not yet been spent (A40(a)) and . 
As r245(c)(i) explains, there are three ways in which it can be established that money is truly 
available, because it is:  

 In the applicant’s own possession  
 Already invested in the business, and shows up in its accounts  
 Available from some third party source who backs up their promise with cogent 

evidence  

They may do so via the main ways in which a business may be established in the UK 
(245D(b)): as  

 A sole trader 
 

 A partnership 
 

 A company  

The Tables in Appendix A  

Table A includes a series of Tables, numbered 4-6, which set out the key criteria for 
accessing the route. In general they are set out thus: 

 Entering the route, either via entry clearance or switching in-country: Table 4 
 

 Extending one’s leave: Table 5 
 

 Applying for indefinite leave to remain: Table 6 

Qualifying investments 

Not every kind of investment will qualify. Business income must be generated from the 
supply of goods and services, and not derived from the increased property value or rent:  

 Property development (ie developing property with a view to earning a return via 
rent or sale) and property management (ie renting or selling property for profit) are 
excluded ((A39(a)(v)) 
 

 The investment may be made in any of three ways (usefully summarised in the 
Guidance to applicants at Annex A, para A26): 

 
- Direct cash investment: which must appear in the business’s accounts, not 

simply as cash in the bank: this form of investment may only take place where it 
is a company of which the applicant is a director, or a partnership of which they 
are a member) (A40(d) 

- Director’s loan: only if it is unsecured and subordinated in favour of the business 
(A39(a)(iv)) 
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- Shareholding: with a company whose structure permits it to issue shares. The 
shareholders must be identified – either via the company accounts, or via a copy 
of the register of members from Companies House  
 

 The business must be a UK business: ie with a registered office in the UK (unless 
the applicant is self-employed and there is no business office; multi-nationals count 
so long as they have a registered or head office here), trading within the UK 
economy, with a UK bank account and subject to UK taxation (A39(b)-(c))  
 

 Some kinds of investment are expressly excluded (r245D(c)(ii)):  
 
- Anything that contributes to the Entrepreneur’s own remuneration  
- Buying a business from a previous owner where the payment goes to the 

previous owner, directly or indirectly, rather than into the business  
- Investing in businesses other than the one that being operated on a self-

employed basis or as a director  
- Anything that is not directly for the purpose of establishing or running the 

applicant’s own business  

 

In Anjum [2017] UKUT 406 (IAC) an Entrepreneur’s application was refused because of the 
entry clearance officer’s view that he was effectively paying the previous owner for their 
business. However, the UT noted that he was not proposing to engage in the prohibited 
activity of purchasing "the" business from someone else – rather, he was proposing to 
acquire another online retail entity which would be added to and amalgamated with his 
existing online business. This would entail investment in and expansion of his extant 
business, which was a legitimate form of investment under the Rules. As the President put it:  

This provision of the Rules prohibits the purchase of the business concerned from a previous 
owner where the applicant intends to draw the purchase monies from the minimum fund of 
£200,000. The rule states clearly that the expenditure of any part of the funds for this purpose is 
prohibited. 

 

Example  

Arslan wants to obtain entry clearance under the Entrepreneur route. His 
business plan is to buy property in derelict sites and improve the quality of the 
accommodation before selling the property onwards. He is confident his plan 
has mileage and will create jobs in the UK in the building industry. 

Arslan has a problem. His proposal will involve property development as 
defined by the Home Office. He will have to think again. 

Criteria for the Entrepreneur route under the Rules  

There are broadly similar requirements for entry clearance and leave to remain. You can find 
them in 245DB for entry clearance applicants, 245DD for those seeking leave to remain. 
These are 

http://www.bailii.org/uk/cases/UKUT/IAC/2017/406.html�
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 Acquiring the relevant points under the Appendices A-C (the precise paragraphs 
addressing entrepreneurs are given in the Rules: 35-53 of A, 1-15 of B, 1-2 of C) 
(245DB(b)-(d)/245DD(b)-(d)) 
 

 The unconditional written consent of the Government or Agency that previously 
sponsored them if they were have Tier 4 leave, or were last granted leave under Tier 
4 - ie as a student - and sponsored by a government or international scholarship 
agency (245DB(e)/245DD(f)) 
 

 A genuineness test, applicable both to business establishment activities and to the 
source of investment funds, to determine the viability and veracity of the business 
proposal, including whether or not the activities amount to disguised employment  
rather than entrepreneurial activity. It applies both to new businesses and to 
extension applications (245DB(f), (h)/245DD(h), (j)) 
 

 A business plan is required (partly to help the decision maker understand the nature 
of the business; but also to test the genuineness of the application) 
(245DB(g)/245DD(i)) 
 

 There is the possibility of an interview to further investigate the case: and refusal 
may follow if a request to attend is not taken up, unless a reasonable explanation is 
provided for failing to do so (245DB(n)/245DD(p)) 
 

 The applicant must be at least 16 years old: there are specific provisions addressing 
this in our ebook General themes in PBS cases 
 

 Providing a criminal record certificate (245DB(r)): an entry clearance only 
requirement  
 

 The person must not fall foul of the general grounds for refusal 
(245DB(a)/245DD(a)): whilst there are some additional grounds applicable to the 
Points Based System routes, these do not bite on Entrepreneurs aside from those in 
the Graduate Entrepreneur route  
 

 

 

Example  

Jimmy is a computing genius aged 16 and 2 months. With the support of his 
parents, who live in silicon valley whilst he is privately educated in the UK, he 
wants to set up a software development company aimed at producing mobile 
phone apps for young people. His parents will often visit him in the UK, but he 
will stay with his father’s best friend from university in London. 
Jimmy’s care arrangements amount to private fostering so require local 
authority approval, of which the Home Office should be notified.  
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Recurring themes  
Switching for in-country applicants  

There are limitations expressed in the usual way as to who can switch into this route 
(245DD(e)). One may do so from  

 Other parts of Tier 1, including the Post Study Work route, albeit that that closed to 
new entrants on 11 July 2014  
 

 For who previously held leave on the HSM programme (it expired long ago, but there 
are some individuals with HSM leave still, usually resulting from its legacy of special 
arrangements put in place following legal challenges) 
 

 Tier 2  
 

 Tier 4 (Child) students; Tier 4 (General) students who are or were last sponsored by 
a UK recognised body, one in receipt of public funding as a higher education 
institution, an overseas higher education institution to undertake short-term UK study, 
an Embedded College offering Pathway Courses, or an independent school (this is 
very restricted, however, as they can only rely on funds from seed funding 
competitions or from a UK government or devolved government department: Table 4 
at 1(b)(ii)-(Iii) read with A36(b)); 
 

 Visitors undertaking permitted activities as a prospective entrepreneur  

Overstaying  

We address Rule 39E and the provisions for overstayers in our ebook General themes in 
PBS cases. The basic idea is that 14 days of overstaying are automatically tolerated where a 
person has just been refused their last application; where an application is made in other 
circumstances by an overstayer, they will have to justify the delay this to the Home Office 
who will have to positively exercise discretion in their favour if the application is to get off the 
starting blocks. 

Criminal record certificate (CRC) 

The CRC is only required for the entry clearance route. We deal with it generally in our 
ebook General themes in PBS cases. Essentially it must be obtained from any country 
where the applicant has previously been resident for a year more in the last decade; they 
may seek exemption from the requirement if there is some reasonable justification for this.  

Example  

Claudia has applied to be a Tier 1 Entrepreneur via the entry clearance route. 
She forgot to provide a Criminal record certificate with her application. The 
Home Office did not write to ask her for one, but simply refused her application 
instead for failure to provide a mandatory document. 
You could apply for administrative review on the grounds that the Home Office 
should have provided an opportunity for her to provide a CRC, as per the 
Rules.  
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Consent of the Government or Agency that previously sponsored an applicant  

Students who are, or were, sponsored by a government or international scholarship agency, 
must obtain that body’s consent to an immigration route that implies long term stay in the UK 
such as the Entrepreneur route. Part 6A of the Rules cross references to Rule 245A, which 
is the general provision in Rules addressing this issue.  

Rule 245A requires 

 Unconditional written consent  
 

 In the form of a letter on official headed notepaper bearing the official stamp of the 
organisation and issued by an authorised official 
 

 Confirming that the organisation gives its unconditional consent to the applicant 
remaining in the UK for an unlimited time  

Regulated financial institution 

A regulated financial institution is one which is regulated by the appropriate regulatory body 
for the country in which the financial institution operates (often known as the “home 
regulator”: (Guidance to applicants A16). 

Appendix P to the Rules lists financial institutions which the Home Office will not accept as a 
suitable fund-holder, because they are unable to make satisfactory verification checks there: 
obviously funds held in such entities would not be awarded points (Guidance to applicants 
para 10).  

A person subject to any applicable financial sanctions regime must provide confirmation from 
HM Treasury that the funds are transferable and disposable in the UK (Guidance page 51).  

Calculating conversion rates  

Funds in a foreign currency will be converted to pounds sterling (£) using the spot exchange 
rate which appeared on www.oanda.com on the date on which the application was made 
(A44). 

 

Example  

Jipal wishes to apply for entry clearance as an Entrepreneur relying on 
£200,000 of funds held in Indian Rupees in a bank in his country of origin. He 
has calculated that he has sufficient funds, though it is a close thing. 

Make sure that the calculation used the daily rate for the date of application as 
shown by www.oanda.com and not via any other online currency converter.  

Entrepreneurial Teams  

Two (but no more than two) applicants may make a joint application as an ET. They must 
still evidence the requirements set out in the Tables and the specified supporting documents. 
Specific criteria are then that (A52): 

http://www.oanda.com/�
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 They have equal control over the funds and business 
 

 They are both named in each other’s application and in the specified evidence 
(including their Points Based System reference numbers) (the Guidance 
recommends that each application includes a full copy of the other team member’s 
application)   
 

 Neither has previously been granted leave as an Entrepreneur on the basis of 
investment or business activity linked with any applicant, other than each other, if the 
same funds are being relied on as in a previous application 
 

 No funds can be relied on save those that satisfy the requirements just mentioned, 
unless they come from joint account with one applicant's spouse/civil partner/partner 
of two years’ cohabitation, so long as the relevant partner is not themselves applying 
under the Entrepreneur category (A53). The object of this Rule is to prevent the 
same funds from underlying multiple applications from different people 
 

 Where the applicant is not the sole member or director in their business, they should 
confirm the names of the other directors/ members, and whether they are Tier 1 
Entrepreneurs (and if so, the dates they took up their role, whether they are applying 
under the Team provisions themselves, and if they are relying on points for job 
creation, if so, identifying the jobholders in question) (A53)  

Although there is no requirement for both team members to apply at the same time, 
simultaneous applications are a good idea, because of the requirement for supporting 
evidence to be relatively recent in date in order to count as a valid specified document, and 
given the frequency with which the Rules may change.  

Given that selection of a team partner is one aspect of the proposed business, it is 
presumably a matter that can be questioned under the genuineness provisions as much as 
any other aspect of the Entrepreneurial proposal. So it would be a good idea to think about 
how the composition of the team looks to a decision maker, bearing in mind:  

 The track record in education and business of each prospective team member: 
(“what does person B add to the skill set of person A”?) 
 

 How long they have known one another, and how they met: there is nothing 
inherently lacking in credibility by the fact that they meet via a business matching 
service, but this should nevertheless be explained  
 

 Whether other putative team members were identified and found wanting by each 
applicant  

When Team members come to apply for an extension of leave, they may both rely on the 
same evidence of job creation. 

Example  
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Amrit and Avtar wish to apply as Team Members under the entry clearance 
route relying on £200,000 of funds with a view to setting up a business 
importing fine art tapestries. Amrit has £100,000 of funds in his personal 
account in India. Avtar has £50,000 in his own personal account and £50,000 in 
a joint account with his wife Rupi. Rupi has plans to make her own 
Entrepreneur application to pursue her ambitions in the fashion business. 

As Team Members can rely on the same funds to score points, the volume of 
funds is acceptable, so long as both applicants have access to them. However, 
although Avtar is entitled to rely on funds in a joint account with his spouse, 
he may not do so if she makes an Entrepreneur application in her own right.  

Tier 1 Entrepreneurs in businesses with other Tier 1 Entrepreneurs  

An applicant who is not the sole partner/director in the business must state the names of the 
other partners/directors, identifying whether they are also Tier 1 Entrepreneur migrants, and 
if they are, then further information must be given: the date they entered the route, whether 
they are making a Team application, and if they have made (or will be making) an 
application claiming points for job creation, in which case they must name the jobs created.  

Whereas Team Members can each rely on the same job creation (ie two full-time jobs lasting 
at least 12 months between them), multiple Tier 1 Entrepreneurs who have invested in the 
same business, outside of a Team application, must each provide evidence of additional job 
creation (A53).  

Example  

Hank applied for entry clearance as an Entrepreneur. He relied on funds from a 
third party, his uncle Madison. His application is refused solely because the 
letter from Madison’s bank did not confirm that the institution was not aware of 
the funds being promised to another person. 

Rule 245AA permits the decision maker to request further information where a 
specified document is provided, but does not contain all relevant information. 
An administrative review application should flag up the issues, inviting the 
decision maker to request the further information if a perfected bank letter is 
not available at the time the review application is made.  

Genuineness testing  
Introduction to genuineness  

Although when the routes were first addressed, the Points Based System Rules aimed to 
simply award points on an objective basis, over time a series of credibility and viability tests 
have been inserted into them.  

Genuineness is considered at the final stage of the process. The Rules make it clear that the 
Home Office reserves the right throughout the PBS to test an application for genuineness on 
a reconsideration even though the original refusal did not raise the issue: no doubt because 
it saves resources to refuse applications on simple “knock-out” grounds like missing 
documents without entering into this more complicated enquiry (245DB(m), 245DD(o)).   



12 
©HJT Training 
 

Refusals on these grounds will be based on the evidence that was before the decision 
maker. If the decision maker considers they require any information beyond that supplied 
with the original application, then they have options:  

 They may request further documents, which must be supplied within 28 days of the 
request’s date (245DB(k), 245DD(m)) or  
 

 Invite the applicant to interview (245DB(n), 245DD(p)) 
 

The Guidance contains extensive provisions about the procedure where the decision maker 
has “doubts over the credibility of an application” in an Entrepreneur case under the heading 
Genuine Entrepreneur Test. This explains that  

 Genuineness tests can be considered simply on the material provided on the 
application, though a decision maker contemplating this way forwards “must consult 
a manager to make sure that the proposed course of action is fair and proportionate” 
 

 Where further information is sought, a request should be made giving the applicant 
28 calendar days from that date to submit the evidence sought  
 

 An interview will be appropriate if a paper consideration is considered inadequate  
 

 A standard test form must be completed considering the pros and cons of the 
application  
 

 Types of evidence that might be evaluated in assessing genuineness are  
 

 a  curriculum vita e  (CV) to a s s e s s  the  a pplica nt’s  pre vious  e xpe rie nce  in the  fie ld 
and in business 
 a  bus ine s s  pla n a nd a ny ma rke t re s e a rch to a s s e s s  how much cons ide ra tion the  
applicant has put into starting their business - this information can be purchased as a 
package, so plans that appear general may provide an indication of how genuine the 
applicant is 
 e vide nce  of a ppropria te  a ccre dita tion, re gis tra tion or ins ura nce  for the  re le va nt 
business section (if the business is established) 
 fina ncia l informa tion ove rs e e n by a  ba nk, for e xample  a  s ma ll bus ine s s  loa n 
 h ie ra rchy cha rts  of la rge r bus ine sses 
 e vide nce  of a dve rtis ing 
 contra cts  s howing tra ding, if the  bus ine s s  is  e s ta blis he d 
 ta x docume nta tion (for e xample , re turns  or e vide nce  of re gis tra tion with HMRC) but 
only if the business is actually trading - non-trading businesses may still be registered 
(but you must note that applicants switching from Tier 1 (Post-study work) will not 
score points for working in a skilled occupation if their business is not trading) 
 a ffida vit from a ny me ntors  – for example if the applicant is being mentored by  
member of the British Business Angels Association 
 e vide nce  of pre vious  bus ine s s e s  owne d by the  a pplica nt 
 de ta ils  of tra ding pre m is e s , a nd pe rm is s ions  if the  bus ine s s  is  tra ding in the  
applicant’s home 
 e vide nce  of inve s tme nt 
 e vide nce  of job cre ation 

 

In Anjum [2017] UKUT 406 (IAC) the UT criticised an Entrepreneur interview for failing to 
carry out the essential probing and follow-up questions that were essential to a fair interview. 
In particular, the interview record showed that there had been confusion between the 

http://www.bailii.org/uk/cases/UKUT/IAC/2017/406.html�
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applicant’s existing business’s turnover before and after he had acquired a new business to 
add to it. Furthermore the questions had not taken account of the basis on which the firm’s 
financial planning would proceed, which had been set out in the business plan.  

Example  

Herbert has applied for an Entrepreneur visa and has been interviewed. He was 
asked a series of questions about his business plan. He has now been refused 
because he lacked knowledge of the financial and employment projections in 
his business plan, and because the plan did not identify the competitors that 
the entry clearance officer’s googling suggested would face the business.  

If Herbert attended the interview without a good understanding of his own 
business plan, then this is an unsurprising refusal. So long as the questions 
were fair (eg they did not expect an unreasonable degree of recall of figures), it 
is hard to criticise a decision of this nature. Applicants often succumb to the 
temptation to adopt template business plans: however, if they do so, it is 
important that they make additions and variations to such plans to reflect the 
realities of their own business.  

However, if the googling exercise took place after the interview and its results 
were not put to Herbert for comment, then the process would be unfair. 
Experience indicates that that is the kind of argument which is more likely to 
succeed on judicial than administrative review.  

 

Strategies to address a genuineness refusal  

Genuineness refusals often come as a surprise to the applicant. Only once the difficulty is 
identified will they appreciate the desirability of putting forward more evidence in order to 
identify the concern subsequently raised by a decision maker. As there are no longer 
appeals against PBS refusals, the only remedies are administrative review and judicial 
review.   

 Administrative review only permits the provision of fresh evidence in relation to 
allegations of dishonesty made with reference to the dishonesty aspects of the 
general refusal reasons (ie Part 9 of the Rules) and does not permit further evidence 
to be advanced when it is the substantive criteria of the PBS Rules themselves (ie 
Part 6A of the Rules) – such as the genuineness tests - upon which the refusal is 
based 
 

 Judicial review is normally restricted to the evidence that was before the original 
decision maker 
 

 So neither remedy readily gives an opportunity to provide further information than the 
documents and representations that accompanied the application, plus further 
information that was given following a request for more documents/information and/or 
an interview 
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 Accordingly the best option may be to make a further application within the condoned 
14 days of overstaying, providing further information – this is especially worthwhile 
when there is some hope of changing the decision maker’s mind next time round, for 
example where a business plan has been criticised for lack of detail and can be 
improved in order to answer the criticisms made this time  
 

 Of course, there are some Entrepreneurs with appeals against refusal emanating 
from the era before March 2015 when there remained a right of appeal 
 
- Those appeals were limited, by s85A of NIAA 2002, to the evidence that 

accompanied the application 
 

- Accordingly, when appeals are heard, there should be no post-application 
evidence: no new documents, no witness statement for the appeal, and no oral 
evidence. Credibility is to be assessed via examination of the interview record. 
See generally Ahmed [2014] UKUT 365 (IAC) and Olatunde [2015] EWCA Civ 
670 

 
- Indeed one might wonder quite how it is that the Home Office interview record is 

admissible as it is a post-application document – presumably the thinking is that 
the application, whilst usually frozen at the date it is made, is held open in those 
cases where further investigation is necessary  

 
- Post-application evidence is admissible, however, if it is relevant to the fairness of 

the decision making process: for example if the Appellant’s argument is that there 
was something unfair about the process  

 

Lines of argument in genuineness cases  

If an administrative review has been made and failed, and you consider that the only option 
is to make a legal challenge to the decision making process via judicial review, then the best 
lines of attack will usually be to  

 Concentrate on the fairness of the process rather than providing answers after the 
event (“the decision maker should have raised this at interview” rather than “the 
reasoning of the decision maker is irrational because they looked at things the wrong 
way round”). The latter kind of argument very seldom works in a judicial review 
application. This is because on judicial review, unless relevant evidence has been 
overlooked or the process has been unfair, it is necessary to show that the decision 
is irrational. Decisions such as Mushtaq IJR [2015] UKUT 224 (IAC) show that  
 
- The UT expects immigration interviews need to be fair 

 
- Interviews serve two purposes, enabling applications to be probed and 

investigated and giving the applicant a fair opportunity to respond to potentially 
adverse matters. Sometimes the Home Office’s own guidance sets out the 
relevant procedures that should be followed 

 
 Criticise the decision maker’s failure to use the tools given them in the Rules by 

which further information might be received: this may involve  
 

http://www.bailii.org/uk/cases/UKUT/IAC/2014/%5b2014%5d_UKUT_365_iac.html�
http://www.bailii.org/ew/cases/EWCA/Civ/2015/670.html�
http://www.bailii.org/uk/cases/UKUT/IAC/2015/224.html�
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- attacking the failure to interview or invite further information/documents  
 

- where there was an interview, or further information was sought, carefully 
checking whether the issues that ultimately motivated the refusal were properly 
raised such that the applicant had a reasonable opportunity to answer the 
concerns  
 

 If the refusal letter alleges dishonesty in the application (rather than, for example, a 
simply stating that the business plan is too vague to be credible), then the burden of 
proof is on the decision maker to show dishonest intent. In so doing, the relevant 
question is whether sufficiently cogent evidence was before the decision maker, 
bearing in mind the requirement that evidence of “sufficient strength and quality” and 
having appropriate regard to “inherent probabilities”: see generally Giri [2015] EWCA 
Civ 784 at [36]-[38] 

 

Where the decision maker relies on the contents of interview records to show that an 
applicant is vague or that their application is otherwise lacking in plausibility, it will be 
essential to obtain a copy of the record in order to assess the allegations for yourself. The 
Home Office will usually provide a copy, though sometimes judicial review proceedings need 
to be at least threatened in order to prompt them.  

Some refusals criticise the progress made in establishing a business. However, when the 
Rules identify the purpose of the Entrepreneur route, Rule 245D(a) states  

This route is for migrants who wish to establish, join or take over one or more businesses in 
the UK. 

 

So the business activities are essentially prospective in nature – they may well crystallise 
only after the application is made (and, indeed, after it is granted, given the obvious 
difficulties people may face in presenting a credible face to potential clients and colleagues 
absent a visa). Strictly speaking, it is not appropriate to criticise a person’s plans for lack of 
advancement when the Rule does not require the business be under way at the time of the 
application. Nevertheless a failure to move the business forwards is likely to be viewed 
critically.  

Example  

Mr Chan applies for entry clearance as a Tier 1 Entrepreneur with a view to 
running an online fashion business making the most of cheap design costs in 
his home country, China, which could be sold to fashion businesses in the UK. 
His application is refused because it is not considered that his business is 
viable: he lacks experience of online fashion and he did not appear to have 
made contact with potential customers in the UK. He has been advised he has 
a right to seek administrative review of the decision.   

When advising Mr Chan as to his options, it is necessary to consider the 
quality of evidence provided on the original application carefully. If he provided 
evidence showing that he had experience of the same or an analogous 

http://www.bailii.org/ew/cases/EWCA/Civ/2015/784.html�
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business, and of having established contact with possible buyers, which the 
decision maker overlooked, that would be a strong ground for administrative 
review.  If he did not do so, then a fresh application would seem much more 
promising.  

Protecting an application against refusal on genuineness grounds 

The best way of dealing with these provisions is to anticipate them in the original application, 
and if an applicant is called in for interview, to anticipate common lines of enquiry. The Rules 
and guidance provide inspiration on this.  

The scope for refusal is significant, focusing not just on the business enterprise itself, but on 
the funding behind it. Additionally, it is clear that the assessment is not simply based on 
honesty (ie “we do not believe you are really going to put this proposal into practice”) but on 
viability (ie “we have read your plans, we think they are unrealistic bearing in mind the 
competition and/or your lack of experience”).  

The Rules hold out the possibility of refusal on the grounds that any of these aspects of the 
application lack genuineness:  

 Intention to establish/take over a business (245DB(h)(i), 245DD(h)(i)) 
 

 Intention to invest the money in the business in question (245DB(h)(ii), 245DD(h)(ii)) 
 

 The claimed investment money being truly available to the business (245DB(h)(iii), 
245DD(h)(iii)) 
 

 The reality of the investment (245DB(h)(iv), 245DD(h)(iv)) 
 

 Intention to set up a business as opposed to work in the UK (245DB(h)(v), 
245DD(h)(v)) 

 

Home Office thinking on the availability of the funds is illuminated by this extract from the  
Guidance:  

It may also be appropriate to test if the funds remain available to the applicant at other stages, 
for example where the Immigration Tribunal has sent a case back to the Home Office for 
reconsideration and the evidence of funds originally provided by the applicant is significantly 
out of date. 

 

The Rules now make the provision of a business plan compulsory (245DB(i), 245DD(i)): so 
one can expect that to be at the centre of the decision making on genuineness, particularly 
with regard to the detail of the planned enterprise and the market research undertaken.  
Other factors will be the source of the investment funds, previous educational and business 
experience, immigration history and previous activity in the UK, meeting relevant 
accreditation/registration/insurance requirements (indeed the Guidance expressly refers to 
compliance with the requirements for the chosen business sector), and anything else the 
decision maker considers relevant (245DB(j), 245DD(j)).  
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Casework Tip  

Entrepreneur refusal reasons based on credibility and viability are known to 
raise issues such as the following. So make sure your client has thought about 
these issues as part of the preparation of their application and before any 
interview.  

(a) A lack of recollection shown at interview of websites visited as part of her 
market research, an inability to recall the name of financial advisors, giving 
figures for earnings for the applicant and any intended staff that are 
inconsistent with the figures given in business plans, generally any 
inconsistency between representations or interview and business plans; 
inability to name regulators; 

(b) A failure to negotiate prices and establish  relationships with suppliers and 
end clients or to identify the person who would design and maintain her 
business’s website;  

(c) A lack or arrangements for storage of stock;  
(d) Speculative predictions of business activities, both as to processes and 

sales/turnover/profit;  
(e) A lack of capacity during periods when the proposed entrepreneur is not 

available to the business; 
(f) A lack of experience of the relevant industry; 
(g) A lack of experience of managing one’s own business;  
(h) A failure to adequately assess the competition; 
(i) A failure to develop the business as indicated by the business plan;  
(j) A failure to provide a detailed explanation of the business’s activities 

(particularly when relying on what may be a partially generic business plan 
which does not really fit with the contracts provided as proof of business 
activities);  

(k) Spending significant time working in employed roles rather than in the 
business (implying that too little time is spent on the business for it to be a 
viable one);  

(l) Working only for one client firm (suggesting that in reality this is a case of 
disguised employment rather than true entrepreneurship): the Guidance to 
applicants  at A41 is based on the government’s Employment Status 
guidance, and sets out the relevant considerations in determining whether 
activities claimed to be self-employment are actually employment by 
another name: relevant factors will be control over one’s working tasks and 
hours, whether running costs are paid by the contractor, and their degree 
of independence generally; 

(m) Minimal activity in the business (this and some other concerns may be 
explained by the fact that the business is effectively on hold pending the 
result of the application/appeal process) 

To those examples, which tend to focus on the business itself, we can add 
those related to the investment funds:  

https://www.gov.uk/employment-status/selfemployed-contractor�
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(n) An unexplained failure to transfer any of the money held by way of 
investment to the business;  

(o) An investment by a third party which is not commensurate with their means 
and/or with the business’s apparent potential  

 

The general grounds of refusal 
Any of the general grounds for refusal are in theory available in an Entrepreneur case. There 
are also a few Points Based System-specific refusal grounds, though these have limited 
applicability to this route as they focus on the kind of mishap that tends to undo sponsored 
migrants. HJT has an ebook addressing this subject in detail, The General Refusal Reasons, 
so for now we just make a few general points. 

Possible general refusal mishaps that may befall Entrepreneur applicants are:  

 An allegation that false documents have been provided, eg an enquiry is made 
regarding a supporting bank letter as to the availability of funds abroad and a 
Document Verification Report indicates that there is no account matching that stated 
in the letter – when the Home Office allege dishonesty, the burden of proof is on 
them, as set out above where we mention the authority of Giri
 

 (Rule 320(7A)) 

 An entry clearance application might be refused because of past immigration 
misdemeanours during a previous sojourn in the UK – these include the mandatory 
bans under Rule 320(7A) and the provisions for previously contriving in a significant 
way to frustrate the purposes of the Rules (320(11)) (so if the client has previously 
been present in the UK and are now seeking a visa from abroad, make sure you 
check whether they overstayed and the circumstances of their departure, given that 
varying forms of exit attract subsequent bans on return of differing lengths)  

 

 

Initial applications to join the route – Table 4  
Appendix A comprises a series of Tables which set out the general requirements of the 
route, and then itemises, in brain-numbing detail, the precise requirements, including the 
specified evidence. The points required for initial applications are found in Table 4 (A36). 
Those for extension applications are found in Table 5 (A37) and for indefinite leave to remain 
applications in Table 6 (A38). 

Table 4 sets out requirements in a series of rows:  

 Available funds (Row 1): A series of levels of available funds, and constraints on 
their source, depending on who is backing the business and the immigration status of 
the applicant 
 

 Regulated financial institutions (Row 2): Table A also requires that funds are held 
in regulated financial institutions  
 

 Money disposable/held in the UK (Row 3): The money must be disposable in the 
UK; and on an application for leave to remain, the money must be held in the UK  
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Availability of funds  

The general requirement for funds available is access to a sum not less than £200,000 
(Table 4(a)).  

However, there are then a series of exceptions (funds cannot be mixed from different 
sources: A40(f)): 

 Where the funds emanate from impressive sources (essentially ones which show 
that an objective and independent expert body is backing the business), there is a 
reduced sum: only £50,000 where funding comes from FCA-regulated venture capital 
firms (VCFs), or from Entrepreneurial seed funding competitions (ESFCs) or UK 
Government Departments (UKGDs) (Table 4(b)) 
 

 Having just described these funding sources as prima facie impressive, it must be 
recognised that closer analysis shows a lack of due diligence: for example Arshad 
[2016] UKUT 334 (IAC) where one particular VCF had, at the very least, wholly 
overcommitted itself as to the ventures that it sought to support – indeed there are 
some tantalisingly redacted passages in the Guidance about VCFs  
 

 There are specific controls on various classes of student, including Tier 4 (A36(b)): 
they may enter the route with only £50,000, but will only be awarded points under 
certain parts of Table 4. This limits the sources of funds upon which they can rely: not 
their own or third party funds, but only funds from ESFCs or UKGDs (Table 4(b)(ii) 
and iii)) 
 

 Graduate entrepreneurs may apply with a fund of only £50,000 (Table 4(c)) 
 

 Tier 1 General migrants may apply, relying on either £200,000 (or £50,000 from 
the credible backers just mentioned), but only where their business was established 
as of 6 April 2015 (A36(c)) 
 

 There is a similar control for former Tier 1 post study workers (this can be seen in  
older versions of the Rules at A36B, the route having closed it no longer appears in 
Appendix A): they face the same restriction on funding sources as for students, but 
additionally, they may rely on their own funds, and not the usual £200k but only 
£50,000: however, this route closed, such that it was available only to businesses 
established as at 11 July 2014 (see the older Table 4, (b)(ii) and (iii), and (d)) 
 

 Where individuals are relying on funds from ESFCs, UKGDs or VCFs,  
 
- An applicant may be able to rely on a mixture of eligible funds, eg partly from an 

ESFC and partly from a UKGD (Guidance under heading “£50,000 funding”, 
which goes on to make the point that those wishing to mix personal funding with 
funds from these special classes of investor would have to use the £200,000 
route under Table 4) 

 
- Both team members applying as part of an Entrepreneurial Team must qualify for 

the funding in question: eg if one team member is switching from post study 
worker and one from Tier 2, relying on £200,000 of their own funds, but they 
cannot show business activity before the route closed to PSWs, then only the 
application of the Tier 2 migrant can be granted  
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The reality of business activities prior to the cut-off dates for post study workers and Tier 1 
general migrants is measured by the requirement to show that they were “continuously 
engaged in business activity” other than simply working for another business under a 
contract of service, which is shown by  

 Registration with HMRC as self-employed, or with Companies House as a director or 
partner in an existing limited liability partnership (LLP) (a disqualified director will be 
barred, A39(d)) and  
 

 Working in a core business whose activities are at RQF occupation level 4 or above 
(these are listed in Appendix J): the activities in question exclude administration, 
marketing or website functions for the business itself.  
 

Example  

The Guidance gives this example: a software sales business might qualify if 
the applicant mainly carries out software development, whereas a taxi 
business managed by the applicant would not qualify simply because the 
applicant manages their own business, because their main activity is providing 
a taxi service, which would represent activity at a lower skill level when 
measured via a SOC code than the PBS accommodates (page 59) 

There are further restrictions on the funds available for investment: 

 They must be available in addition to the funds required for maintenance, found 
in Appendix C for principal applicants and Appendix R for their dependents 
(A39(a)(i)) 
 

 Whilst they may come from a third party, any such third party must not be another 
Tier 1 Entrepreneur migrant, nor the applicant’s own business, nor a close family 
member of another Tier 1 Entrepreneur applicant (A39(a)(ii)): this latter 
restriction, introduced in January 2018, may be important because many 
applicants under this route have traditionally relied on funds supplied by 
immediate relatives – however, the bar operates only in relation to family 
members of another applicant, not to the applicant’s own family. Disconcertingly, 
there is no definition of “close family members” apparent in the Rules as they 
stand, nor in the Guidance.  

Much more detailed provisions then explain precisely what specified evidence is required in 
each case (A41).  

Money must be disposable in the UK 

Money is disposable in the UK if  

 All of the money is held in a UK based financial institution or  
 

 If the money is freely transferable to the UK and convertible to sterling (A40(g)). 
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Access to funds  

The possession of accessible funds must be established in a very particular way. For those 
applicants who hold funds for the purpose of the business which have not been invested in 
the business yet: 

 The funds must be held as cash (A41(a)(i)) 
 

 The money must have been held for 90 consecutive days ending no earlier than 31 
days before the date of application, unless the funds are coming from a third party or 
UKSFC or UKGD, in which case they must have the funding available to them at the 
date of the application and all the specified documents for those forms of fund must 
be provided (A41(a)(ii)) 
 

 The money must be either held in a UK regulated financial institution or be 
transferable to the UK (A41(a)(iii)) 
 

 The money must remain available to the applicant until spent for business purposes 
– the Home Office reserve the right to request further evidence to confirm this 
availability (A40(e)) 
 

 “Available” means in the applicant’s own possession, in the financial accounts of their 
business, or available from the third party (r245D(c)) 

Prior investment of the funds  

For those who have invested funds in the business, then in so far as they have done so, they 
need to evidence this via the very specific acceptable documents for evidencing investment 
rather than those attesting to the bare availability of funds. The documents aim to 
demonstrate both the sum invested and that the investment is in the context of establishing a 
new business or taking over an existing one. These documents are listed after Table 5, ie in 
a different location in Appendix A.  

Those who have part-invested the funds must evidence the non-invested funds via the 
“Available money” provisions (A41); and the invested funds via the “Investment of funds” 
provisions (A45). 

The manner in which the investment must be proved represents a very significant restriction 
on the form of investment. This is because the specified evidence requirements only permit it 
to be evidenced via the company accounts. The Guidance stresses this: any money spent 
for business purposes must be shown in the accounts (page 69).  

So, for example, simply putting funds in the company bank account would not suffice as an 
eligible investment.  

Any such investment must have been made in the 12 months before the application date (or 
24 months if hitherto a graduate entrepreneur) (A39(a)(iii)). So if funds were invested longer 
ago than that, they are no longer eligible to support an Entrepreneur application: a fresh 
investment must now be made in the year running up to the application (eg Guidance to 
applicants, Annex A at A19). 
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Example  

Emily has put forward bank statements showing the funds available to support 
an Entrepreneur application of £210,000, which is being made on the basis of 
her consultancy work for her firm, Emily Enterprises. She provides bank 
statements showing the investment.  

Her solicitor, who is on the ball, notices that the bank statements are in the 
name of Emily Enterprises. Accordingly they are the wrong sort of evidence. 
Whilst personal bank statements would be fine as the money does not have to 
have been invested into the company yet, if the money has been invested, then 
it is the specified evidence for having already made an investment which must 
be supplied.  

The specified documents showing access to funds  

Now Appendix A becomes very pernickety in its requirements. There are a series of 
requirements, set out as a series of sub-sections. They were re-ordered, though apparently 
not altered, in the January 2018 changes to the layout of Appendix A.  

They are usefully headlined in Table 4A, which cross-references to the requirements for 
each species of money: seed-funding (Row 1), Venture Capital Firms (Row 2), Third party 
funds (Row 3), and the applicant’s own money (if held for at least 90 days, Row 5; if held for 
up to less than 90 days, which excludes funds from Venture Capital Firms, Row 4). Here are 
the documents for the five categories:  

 
 For money held for less than 90 days before the application date (ending no 

more than 31 days before the application date) other than SFC funds or UKGDs 
(ie where the investment funds are held in the applicant's own bank account but 
where they have arrived so recently from a third party that both the third party and 
the applicant have to evidence their source) (Table 4A Row 4, and 41(a)(vi-vii), and 
(ix) or (x) as applicable depending on whether the funds are held abroad or in the 
UK):  
 
- The same documents set out for third party support, as below  

 
- For money held outside the UK, a letter from each financial institution where 

funds are held, issued by an authorised official, confirming the amount of money 
being made available, and that the institution is not aware of the said sum being 
promised to any other person: obtaining such a statement has been said by many 
applicants to be impossible, but the Tribunal upheld it as a lawful requirement in 
Durrani [2014] UKUT 295 (IAC) as did the Court of Appeal in Iqbal [2015] EWCA 
Civ 169: the information now required from a bank may be easier to obtain 
because the Rule specifies the requirement much more precisely than it did in the 
version challenged in those decisions. There is a specimen template at Annex D 
of the Guidance to applicants, Document 1. 

 
- For money held within the UK, recent personal bank/building society statements: 

http://www.bailii.org/uk/cases/UKUT/IAC/2014/%5b2014%5d_UKUT_295_iac.html�
http://www.bailii.org/ew/cases/EWCA/Civ/2015/169.html�
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- Covering the required consecutive days ending no more than 31 days before 

the application date  
 
- Statements must be dated, from a FCA/PRA regulated institution, showing 

cash funds, in the applicant’s own name, issued by an authorised official on 
the institution’s official stationery showing its name and logo, the applicant's 
name and account number 

 
- Electronic statements must be accompanied by a supporting headed bank letter 

that is stamped or confirms their authenticity  
 

 For money held for 90 days before the application date (ending no more than 
31 days before the application date) other than SFC funds or UKGDs (ie where the 
investment funds are held in the applicant's own bank account for the whole 90-day 
period, and have not arrived more recently from a third party) (Table 4A Row 5, and 
41(a)(ix) or (x) as applicable depending on whether the funds are held abroad or in 
the UK):  

 
- For money held outside the UK, a letter from a financial institution giving the 

same details as in the last set of bullet points  
 

- For money held within the UK, the same bank statements requirements as in the 
last set of bullet points 

 
 For funds from UKSFCs/UKGDs - Table 4A Row 3, A41(i) 

 
- For UKGDs, a letter from an authorised official or intermediary public body if a 

UKGD has devolved such powers to it    
 

- For UKSFCs, a letter from an authorised official 
 

- Such letters must confirm the money available and the identity of its source 
(UKGD/UKSFC etc)  

 
 For funds from VCFs (Table 4A Row 2, A41(a)(ii)-(v), (vii)) 

 
- Confirmation of the amount of money  

 
- Confirmation the VCF is FCA regulated and its register entry permits it to 

arrange, deal in or manage investments or alternative investment funds 
 

- A letter from a director, partner or fund manager confirming the strategy, structure 
and financial exposure of the fund, the rationale for the investment being a 
genuine and credible proposition, detailing the due diligence conducted in relation 
to the investment, a copy of the completed term sheet – the Guidance (page 89) 
gives significantly more detail on this  

 
- A letter from a UK-qualified accountant (other than the applicant, should the 

applicant happen to be one) validating the financial condition of the fund  
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- A dated letter from a legal advisor (who is not the source of third party support) 

confirming that they are authorised to practice in the country where the third party 
or the money is located, confirming the signature is of the person stated for each 
third-party declaration and that it has been signed and is valid 

 
 For third party support where the third party still holds the funds  - Table 4A 

Row 3, A41(vi)-(viii) (there is a specimen template at Annex E of the Guidance for 
applicants) 

 
- Dated written declaration that the amount of money in sterling that has been 

available for UK business investment, naming the parties, signed by donor and 
applicant, stating their relationship, and that the money will remain available 
pending its transfer  
 

- If the third party is another business in which the applicant is a director or self-
employed, evidence of the applicant's status in that business and that they are its 
finances’ sole controller, and if they are not, another authorised official of the 
business must sign too  
 

- A dated letter from a legal advisor (who is not the source of third party support) 
confirming that they are authorised to practice in the country where the third party 
or the money is located, confirming the signature is of the person stated for each 
third-party declaration and that it has been signed and is valid 

 
  There are then some generic requirements as to the content of documents (A41(b)):  

 
- Any letter must be on official headed paper 

 
- Be dated no earlier than 3 months before the application date (save for the bank 

letters and bank statements, which must be no earlier than 31 days before the 
application date) 

 
- Stating the applicant’s name, and team partner’s name, where relevant, or the 

name of the applicant’s business   
 
- Giving relevant contact details of the author (address, postal code, telephone and 

email) – and, for a third party, their identity document number, place of issue, and 
date of issue and expiry, or that of their authorised representative  

 
- Bank statements must show the account number   
 

 Finally there are some specific requirements depending on the form of investment:  
 
- Where all or part of the money is being made available to the business rather 

than to the applicant personally, a Companies House document showing the 
business’s registered or head office, and that the applicant is a director, or, if the 
business is a partnership, that they are a member (A42) 
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- Where the investment has already been made, in all or part, then the documents 
attesting to investment and to establishment/joining of a new or existing basis 
rather than bare availability of funds must be provided (A43)  

 

Example  

Jemima wants to apply for leave to remain under the entry clearance route. 
She has lined up funds of £200,000 to support her application, which has 
been supplied to her by her parents two months ago. She wants to make 
her application immediately if possible and wants to know if there are any 
obstacles to doing so.  

The application is possible. However the timing and source of the funds 
needs consideration. If the application is made now, given the funds have 
been transferred to Jemima within 90 days of said application being made, 
she would have to satisfy the requirements for documents proving the 
availability of third party support as well as the documents attesting to 
having the funds in her possession.   

This may or may not prove a problem: for example some banks may fuss 
about making the necessary statement confirming their understanding that 
the funds in question have not been promised to another person. So if she 
waits another 30 days, the requirements for supporting documents would 
lighten somewhat. Of course, her application can still be refused under the 
genuineness provisions if the decision maker is concerned as to where the 
money came from – so it would be a good idea to provide evidence of the 
source albeit that it would not have to satisfy every aspect of the specified 
documents for third party support.  

Casework Tip  
Always think carefully about the source of the funds. At one time it was 
thought that the closer the relative, the more credible the gift: funds from 
parents were very understandable; and some cultures readily encourage gifts 
from other relatives. However, the prohibition on funds from close family 
members introduced from January 2018, will require such thinking to be 
revisited.  

Whatever the source of funds, it must always be remembered that the 
provision of funds is not an “investment” in the usual sense – ownership and 
control of the funds is being wholly given up, without any corresponding 
receipt of shares or other interest in the business. So it is always advisable to 
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obtain evidence of the motive of the individual. Under the Rules, genuineness 
testing extends to the source of funds.  

  

Specific evidence of business activity prior to the Entrepreneur route closing for Tier 1 
General applicants  

 For an applicant last granted leave under Tier 1 General, detailed evidence of the 
required timing and level of business activity (ie relating to the core requirements 
identified at A36(c)) (A44): 
 
- Job Title and SOC Code under Appendix J (the applicant must assign a SOC 

Code themselves, using the Office for National Statistics system: sometimes it 
may be a challenge to find the right SOC Code, and the Ctrl-F function in one’s 
web browser may well come in useful to search for particular functions; we 
provide further information on SOC Codes in our Tier 2 ebook for sponsors) 
 

- Proof of activities before the route closed: via one of these:  
 

• dated advertising or marketing material (if online then other than on the 
business’s own website) 

• dated printouts from the business’ website showing the service/product 
provided (though this is only acceptable where the applicant owns the 
domain name) 

• dated articles from newspaper or other publications showing the 
business’s activity 

• proof of appearance for marketing purposes at a trade fair, or  
• personal registration with a UK trade body linked to the relevant 

occupation  
 

- Proof of trading before the route closed: 
 

• One or more contracts showing trading from before the date that the route 
closed until the application date, naming the business and its service, the 
parties and their full contact details, and its duration or (for a rolling 
contract) confirmation from the customer or their representative that it had 
not been terminated as at three months before the application date - in 
Shebl [2014] UKUT 00216 (IAC) at [5] the UT held that a contract might 
include multiple documents, extending beyond the document containing 
the principal terms and into supplementary letters and related materials 

• Letter(s) from UK financial institutions where a business bank account 
was held confirming trading dates  
 

- Applicants must show that they registered their business thus and that they 
maintained their registration from 6 April 2015 until a date no earlier than 3 
months before their application: 
 

• HMRC registration for the self-employed 
• For directors, confirmation from Companies House of the company’s filing 

history page and a Current Appointment Report listing the applicant as a 

http://www.bailii.org/uk/cases/UKAITUR/2016/IA220802014.html�
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director or partnership member of an actively trading business, and their 
date of appointment; or for past directorships relied on to show the overall 
chain of activity, similar information showing continuous office-holding for 
the relevant period, including the report-filing history  

 
- Applicants must also demonstrate that the business held a UK bank account(s) of 

which they were a signatory from 6 April 2015 until a date no earlier than 3 
months before their application, via bank statements or letters, generally 
satisfying the requirements for such documents identified above  
 

- And that the business has been subject to UK taxation and has continuously 
been actively trading, via evidence of making tax returns to HMRC, via self-
assessment or corporation tax, according to whether they are self-employed or a 
partner, or a company director  

 

Example  

Ellery applied to switch into the Entrepreneur route from Post Study Worker. 
His application was made on the basis that his business was established in 
June 2014; he provided various pieces of evidence to establish this, including 
a record of holding a stall at a trade fair in late June 2014 and a contract with a 
supporting letter saying that the services therein were ongoing. The 
application fell down the back of a filing cabinet at the Home Office for some 
time, but has now come to light, and been refused. The decision maker does 
not accept that the evidence Ellery supplied sufficed to establish business 
activity prior to July 2014, because:  

(a) Printouts from his firm’s website are rejected as he did not own the domain 
name; 

(b) The contracts for service did not specify the date over which it ran; 
(c) A newspaper article mentioning the firm is undated. 

You need to carefully review the evidence provided: there are several routes by 
which Ellery might have provided satisfactory evidence, and there may be 
evidence that satisfies the requirements that has been overlooked by the 
decision maker. The refusal letter raises two issues: business activity and 
trading. Nevertheless, on what we have been told so far, the refusal appears 
unfounded:  

(a) Ellery only needed to provide one of the five acceptable forms of evidence, 
so the fact the website evidence is ruled out does not prevent other 
evidence sufficing: the trade fair evidence was sufficient to show business 
activity as it is one of the five permitted means of so doing.  

(b) The contract (one of the two forms of evidence admissible to establish 
trading) is in fact acceptable given that a supporting letter confirmed the 
services therein were still being provided  
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(c) The deficiency as to the lack of date on the newspaper article might be fatal 
where that was the only piece of evidence which could satisfy the 
requirements – but in this case it is not determinative given the trade fair 
evidence has already satisfied the relevant criteria  

Table 5 and Extension Applications  
Table 5 sets out the criteria for extending leave those who have leave in the Entrepreneur 
route, or who have held such leave in the last 12 months.  

It is similarly set out to Table 4. There are four rows within Table 5: 

 Investment of funds due (Row 1): To have invested the funds (£50k or £200k) on 
the basis of which the original application was granted  
 

 Timely registration of business post-arrival (Row 2): Registered with HMRC as 
self-employed, or with Companies House as a (non-disqualified) director, or member 
of an existing partnership, within 6 months of entry if granted entry clearance in the 
category if the date of entry is ascertainable or otherwise within 6 months of the date 
of grant of leave to remain  
 

 Current registration of business (Row 3): Registered with HMRC as self-
employed, or with Companies House as director, or member of an existing 
partnership, within 3 months of the application  
 

 Job creation (Row 4): the applicant must have either  
 
- Established a new business(es) that has created at least two full time jobs for 

persons settled in the UK 
 

- Taken over existing business(es) resulting in a net increase in employment for 
persons settled in the UK by creating the equivalent of at least two new full time 
jobs  

 
- The jobs must have existed for at least the last 12 months  
 
- Where the last grant of leave was as an Entrepreneur, the jobs must have existed 

for at least 12 months during the most recent period of leave (this Table 5 
requirement can sink unwitting applicants who thought they had safely “banked” 
historic employment from a prior period of leave) 

 
- The jobs must be full-time and involving at least 30 hours weekly (A49(a)) 

 
- Two or more clearly identified part-time jobs may be aggregated to count as a 

single full-time job, but a job that exceeds 30 hours weekly may not be counted 
towards another job (A49(b)) – however any combination of jobs must be clearly 
identified in the application (A49(f)) 

 
- Jobs that have not existed for 12 months cannot be combined to make up a 12-

month period (A49(e)) - there is a transitional arrangement for those who entered 
the Entrepreneur route before 6 April 2014, whereby they may benefit from a 
slightly more generous appraisal of job creation: then Table 5 stated “the jobs 
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must have existed for at least 12 months of the period for which the previous 
leave was granted” 
 

- A single job need not consist of 12 consecutive months: it may include 6 months 
in one year, and 6 months in the next, so long as it is the same job (A49(c)) 
 

- Jobs need not to have existed at the date of application provided they existed for 
at least 12 months of the last grant of leave (A49(d)) 
 

- The jobs must comply with all relevant UK legislation including the national 
Minimum Wage and the Working Time Directive (A49(g)) 

To qualify as a “new business”, the enterprise must have been established no earlier than 12 
months before the start of a period during which the applicant held continuous leave as an 
Entrepreneur including the last grant of leave (A46). For a person entering the route as a 
Graduate Entrepreneur, the period is 24 months.  

Those provisions are then extensively glossed by the following paragraphs.  

Investment of funds under Table 5 

The investment must have been made no more than 12 months before the present 
application (A39(c)). 

Then the specified documents to back up these requirements are set out (A45): 

 A registered company required to produce audited accounts must produce those 
accounts (A45(a)) (there is information on the GOV.UK website under Life of a 
company that explains the requirements for producing audited accounts) 
 

 A business that not required to produce audited accounts must provide (A45(b)) 
 
- Unaudited accounts  

 
- An accounts compilation report from an accountant who is a member of the UK 

Recognised Supervisory Body (these documents are designed to inform the 
decision of Directors to sign the finalised accounts) 
 

 The accounts must show the investment being made (A45(c)): 
 

- in the applicant’s own name, or  
 

- where the funds came from seed funding competitions or UK or Devolved 
Government Departments, a letter accompanying the accounts must confirm the 
investment was made on the applicant's behalf  

 
- where the funds came from a third party beyond those just mentioned, the 

accounts must confirm the investment was made on account of the applicant's 
activity  
 

 An applicant who has funded the investment via a director’s loan must produce 
(A45(d)):  
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- Matching entries for the loan in the company accounts and the applicant's 
bank statements (where the loan was made after 19 November 2015) – the 
Guidance for decision makers now states that this must be clear via “readily 
identifiable transactions” in the applicant’s bank statements  
 

- A legal agreement between the applicant and the company showing the loan 
terms including interest rate and period, confirming that the loan is unsecured 
and subordinated to other creditors  

 
 If the investment was funded via funds from ESFCs, UKGDs or VCFs, then a 

letter satisfying the criteria that are set out for original applications must be 
produced, showing that the investment was duly made (except it need not be 
dated within three months prior to the application) (A45(c)) – and the investment 
must show up in the company accounts. A VCF must confirm that the date of 
transfer and that it remained registered with the FCA at the relevant time (A45(g)) 
 

 The accounts provided must be dated and show the size of the investment from 
the applicant (and their name must appear in the accounts); they must be dated 
and signed off by an accountant in line with statutory requirements (A45(f)) 
 

 A share capital investment must be shown via the shareholder’s names, the 
amount and value of the shares (on the purchase date) in the applicant's name 
as it appears on the application – if the name does not appear in the accounts 
then a printout of the Company’s register of members must be produced from 
Companies House (A45(e)) 
 

 If the business investment includes an element of residential property, then the 
applicant must provide an estimate of the value of the living accommodation from 
a surveyor who is a member of the RICS, produced in the 3 months running up to 
the application (A45(i)) 

The Guidance has in the past recognised that a true Entrepreneur may have moved onto 
another business and no longer be part of the one upon which their application was originally 
based – however the fact that the original investment was made must still be evidenced. 

If points have previously been awarded for having made the investment under the 
Entrepreneur route, then the evidence need not be provided again (Table 5). 

Examples  

Daniel has invested his £200,000 of funds in the business he has established 
before making his Entrepreneur application. He provides various documents to 
establish this. However, the business’s annual accounts do not show his name 
as an investor.  

Accounts do not necessarily give this information when produced in standard 
format. However, there is no reason why the accountants cannot be requested 
to provide this information: this is an example of the need to take timely advice 
and plan ahead. Where accounts have been provided without this requirement, 
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then if an application was refused on this basis, one might expect a decision 
maker to have requested further documents under Rule 245AA, given that 
specified documents have been supplied albeit that they are missing required 
information  

Establishment of a UK business 

There are then a set of requirements to confirm establishment of a UK business (A47-A48), 
for 

 Business premises in the UK 
 

 Being signatory to the business’s bank account  
 

 Proof of being subject to UK taxation  

These requirements replicate those set out above under the initial application provisions.  

Timely registration of business post-arrival  

The applicant must provide (A47): 

 Evidence of registration with HMRC if self employed; 
 

 Evidence of registration with Companies House if a Director or partnership member, 
via the company’s filing history and his personal appointments history, no more than 
6 months after the specified date (ie 6 months from proven entry if granted entry 
clearance in this route, or from the date leave to remain was granted: see Table 5)  

Current registration of the business  

The applicant must show (A48), that he was registered as self-employed, or a Director or 
partnership member, no more than three months before

Job creation  

 the application date, via a Current 
Appointment report showing his date of appointment. 

The required evidence is set out at A50. To fully appreciate its meaning, one needs to 
understand how it is that employers report tax to HMRC. They have to make Full Payment 
Submissions to HMRC each time they pay their employees. This is an electronic return 
which contains details of all payments made to employees (and their name, NI number and 
tax code) in the pay run, employee income tax and national insurance contributions, details 
of any starters or leavers during the period of the pay run. HMRC tracks this information 
throughout the tax year to confirm that each employee’s PAYE and NIC liabilities are being 
deducted correctly. They must provide:  

 Proof of PAYE income tax reporting across the full period of employment for which 
points are claimed, and showing total payments to settled workers as well as the tax 
deducted and date that work started. From 6 October 2013 all businesses were 
required to report Real Time-Full Payment Submissions which confirm the report of 
PAYE to HMRC, via  
 
- Printouts of Employee Payment Records (for periods up to 5 October 2013), 

HMRC P45/P46 forms showing start date (unless the EPRs show this),  
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- Printouts of Real Time-Full Payment Submissions confirming PAYE income tax 
being reported (for periods before 6 October 2013) 
 

- For periods from 6 October 2013, Printouts of Real Time-Full Payment 
Submissions as above 

 
It is probably best to err on the side of caution, and provide the full coding that 
underlies the software’s reporting, even though it is somewhat meaningless to the 
untrained eye.  
 

 Duplicate payslips or wage slips for each settled worker for the full employment 
period for whom points are being claimed, confirming the hourly pay rate and any 
changes therein 
 

 Proof of settled status:  
 
- British passport showing biometric data,  

 
- A birth certificate showing born in the UK or Colonies before 1 January 1983 
 
- For those born in the UK from 1 January 1983, a birth certificate showing this 

plus documentation proving a parent had settled status and including a marriage 
certificate if the parent is the father, showing marriage to the mother  
 

- For employees who are EEA nationals and their spouses, biometric pages of 
passports or EEA residence documents including marriage certificate proving the 
relationship  
 

- For overseas nationals with settled status, biometric passport pages plus stamp 
showing grant of leave or BRP or other official Home Office documentation 
confirming status  

 
 For Directors, Company House filing history and his personal appointments history 

showing he was a Director at the time the relevant employees were employed  
 

 For the self-employed, the same documents as they require to establish business 
activity set out above: ie HMRC registration, evidence in relation to being signatory to 
a UK bank account,  and self assessment tax returns, showing the dates that the 
applicant became self-employed, the names on the Employee Payment Record or 
Real Time Full Payment Submission, the names on the bank account, and the 
address of the business  
 

 For a person taking over or joining a business that employed workers before he 
joined, evidence proving the net employment increase via employment records for 
the year before he joined and the year of job creation:  
 
- Duplicate HMRC Full Payment Submission sent under Real Time  

 
- P35s for any period before Real Time reporting began  
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 Before the January 2018 recasting of the route, this was also required: a dated letter 
from a validly licensed accountant who is a member of one of the listed professional 
bodies confirming job creation, the name and contact details of the business, the 
applicant's status in it, the number and date of posts created and the hours worked, 
confirmation of whether workers were employed before the applicant joined, and 
confirmation that they will verify the information provided to the Home Office on 
request  

Some further points arise from the Guidance: 

 Self-employed Entrepreneurs must directly employ the new workers as employees; 
whereas companies must show 2 new posts have been created (Guidance page 
103) 
 

 Self-employed contractors do not qualify – they must be PAYE contributors 
(Guidance page 103) 
 

 Although workers may be replaced when they leave without the post being 
disqualified for points, if there is a gap in employment between a worker leaving and 
being replaced, then that period will not count towards the 12 months of employment 
required: only periods when the worker is in post count (Guidance page 104) 
 

 Where a further period of leave is sought after an initial extension, it is not necessary 
to have established a further two jobs beyond those initially created – so long as the 
two jobs each amount to twelve months of full time employment within the last period 
of leave (Guidance page 104) 
 

 For those under the pre-6 April 2014 transitional arrangement with its slightly more 
generous appraisal of job creation: this example is provided (Guidance page 105):  
 
- One worker for 24 months 
- One worker for 18 months and one for 6 months 
- 4 workers for 6 months each  

 
 Helpfully there is a specimen template Job Creation Table at Annex E of the 

Guidance to applicants showing the best way of presenting the information  
 

Casework Tip  

Always make sure that you present the evidence of job creation in a coherent 
way. The Annex F table certainly takes you some of the way there. But the 
really well-prepared applicant might well want to go further, and actually 
produce a reconciliation table that adds up the hours worked for each eligible 
worker, and shows that hours in excess of the 130 hours permitted each 
month, can be discounted without threatening their ability to meet the target. 
Not only does that make things easy for the decision maker to understand, it 
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also means that the person submitting the application is completely confident 
that they have provided the right evidence.  

Mechanics of entry and leave granted  
This is an entry clearance only route, so the entry clearance must be obtained before 
travelling (245DA). As seen above, applications may be made by in-country switching from 
another route, or from abroad, via entry clearance. The application is made online: the 
Guidance to applicants gives a link – see General information on making an application). 

Initial applicants will be granted leave for 3 years and 4 months (or 3 years if already in the 
U.K), with a prohibition on recourse to public funds, a requirement to register with the police 
(where required by Rule 326 

Extensions of leave will carry the same conditions as just identified and be granted (245DE):  

– essentially where a person is a national of one of the 
countries listed in Appendix 2 of the Rules and is given leave for more than 6 months), and 
no employment other than working for the business(es) the applicant has established, joined 
or taken over (245DC).  

 for 2 years to those previously granted leave as an Entrepreneur  
 

 for 3 years for those switching from another route  

As far as employment is concerned, rule 245DC (and its equivalent for leave to remain 
applications) states 

no employment other than working for the business(es) the applicant has established, joined or 
taken over, but working for such business(es) does not include anything undertaken by the 
applicant pursuant to a contract of service or apprenticeship, whether express or implied and 
whether oral or written, with another business 

 

This provisions aims to prevent entrepreneurs working in a de facto employment relationship 
with another employer whilst claiming to be self-employed: the objective of the Rules is to 
prevent disguised employment (ie to avoid this route being used to dodge the need for a 
sponsored worker under Tier 2), where effectively the “entrepreneur” is being hired by 
another business to perform labour for them, or fill a vacancy.  

Leave can be curtailed, in addition to the reasons under paragraph 323, if the migrant has 
not registered themselves as self-employed, or their new business, or as a director of an 
existing business within 6 months of being entry clearance, entering the U.K. or being 
granted leave to remain. 

Indefinite leave to remain applications: Table 6 
The Rules for settlement under the Entrepreneur route follow the same scheme as that with 
which we are now familiar. 

 Firstly the Rules in Part 6A set out the key requirements for indefinite leave to remain 
 

 Secondly, a detailed Table, this time Table 6 with four Rows, sets out the principal 
criteria which must be satisfied as to business activity and job creation 
 

 Thirdly, very detailed provisions outline the specified documents which must be 
provided before it is accepted that those criteria are met  

https://www.gov.uk/government/publications/application-extend-your-stay-in-the-uk-as-a-tier-1-entrepreneur�
https://www.gov.uk/guidance/immigration-rules/immigration-rules-part-10-registering-with-the-police�
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The basic idea is that settlement may be obtained after five years spent within the 
Entrepreneur category, during which time the core requirements of investment, registration 
and business activity have been met.  

That period is relaxed to three years where  

 10 or more new jobs have been created or  
 

 Additional income of £5 million plus (over the last period of leave, so it may be 
spread over more than one year) has been generated in a new business, or via an 
increase in an existing business’s profits  

An application may be made up to 28 days before the qualified period is attained; an earlier 
application may be refused (see generally Guidance to applicants). If leave runs for more 
than five years before the settlement application, then the decision maker will focus on the 
most recent five year period (Guidance to applicants page 32). 

Settlement: The core Rules  

Under Part 6A, the applicant  

 Must not fall foul of the general refusal reasons, and must not be an illegal entrant 
(245DF(b)) 
 

 Must obtain 75 points under Appendix A – there is no requirement under Appendices 
B or C to meet (245DF(c)) 
 

 However that does not mean there is no English language requirement: instead, the 
requirements of Appendix KoLL must be met (245DF(d)) 
 

 Must not be in breach of immigration laws save for the usual proviso that overstaying 
within the ambit of Rule 39E will be disregarded (245DF(e)) 
 

 Once again there is a genuineness test (245DF(f)-(j)), featuring an across-the-board 
assessment of every aspect of the applicant’s past and present situation, including  
 
- Sources of money, financial accounts, business activity  
- Job creation  
- That the applicant “genuinely intends to continue operating one of more 

businesses in the UK”  
 

 An interview may be required, and a request to attend for one must be complied with, 
subject to providing a reasonable explanation (245DF(k)) 

The Table 6 requirements  

The Table 6 rows address: 

 Investment (Row 1): the sum for which points were awarded in the last grant of 
leave must have been demonstrably invested – if points were previously awarded for 
actual investment, then this need not be evidenced again  
 

 Current business registration (Row 2) 
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- Evidence of registration with Companies House if a Director or partnership 
member, or with HMRC if self-employed, within three months of the present 
application  
 

- That same evidence must show that the requirement was met within a set period: 
either within 6 months of entry if the applicant was granted entry clearance in the 
Entrepreneur category (if the date of entry is ascertainable) or within 6 months of 
the date of grant of leave to remain: however this evidence need not be provided 
if points were awarded for registration under Table 5 in the previous application  

 
 Job creation: a certain number of jobs must have been created 

 
- At least two full time jobs for settled persons, which have lasted for at least 12 

months during the most recent grant of leave if said leave was as an 
Entrepreneur   
 

- A variable number of jobs, specified as “X”, but linked to the volume of job 
creation or business income below  

 
 Continuous period of leave:  

 
- As an Entrepreneur,  

 
• For 3 years if at least 10 new full time jobs have been created  

 
• For 3 years if a new UK business has been established with income from 

business activity of at least £5 million during a 3-year period during which 
the applicant has leave as an Entrepreneur; or an existing UK business 
was taken over and a net increase of at least £5 million business activity 
income is shown, during a 3-year period during which the applicant has 
leave as an Entrepreneur, compared with the previous 3 years  
 

• Otherwise for 5 years  
 

- During which period there has been continuous residence in the UK with 
absences no greater than 180 days in any period of 12 calendar months 
 

- Time spent in an equivalent business immigration category in Jersey or Guernsey 
can count, so long as the last grant of leave was an a Tier 1 Entrepreneur in the 
UK and so long as there are no excess absences as just defined  
 

- Some people are refused indefinite leave to remain because they have been 
abroad for more than 180 days in one of the last five years, so breaching the 
residence requirements of the Points Based System route.  

The specified evidence to satisfy Table 6 

As usual, there are specified documents for evidencing the settlement requirements. The 
relevant section is headed “Settlement on the basis of £5 million business activity” (A51):  
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 The £5 million income increase in a new business must be shown, in relation to the 
three-year period claimed, by audited or unaudited accounts showing the value of 
business activity  
 

 The £5 million income increase in an existing business must be shown by  
 
- Dated audited or unaudited accounts showing the accountant’s name and signed 

off in line with statutory requirements and  
 

- An accountant’s letter from a validly licensed accountant who is a member of one 
of the listed professional bodies (A39(e)) containing business name and contact 
details, an explanation of the applicant's status in the business, confirmation of 
the gross net business activity and the net increase, and that the accountant is 
licensed to practice in the UK and will confirm the letter’s content to the Home 
Office on request  

 
 The same requirements for registration with HMRC if self-employed or as a director/ 

partnership member as set out for the extension route  
 

 The same requirements for job creation as set out for the extension route  
 

 

Example  

Emmanuel is present as a Tier 1 Entrepreneur having previously been granted 
an extension of leave in this route. He has been present in the UK for six years 
under the Entrepreneur route, having missed out on the opportunity to apply 
for settlement sooner because of a break in his continuous residence early on 
during his first period of leave in this route. He comes to see you with a view to 
making a settlement application now: he was last given an extension of leave 
10 months ago, running until 14 months from now. He has now achieved five 
years on the trot without breaking his continuous residence.   
Emmanuel still faces a problem with a settlement application. He has to show 
that he created or maintained two jobs in the last extension of leave that lasted 
for 12 months. However, given that his present grant of leave has not yet 
endured for 12 months, he does not satisfy the requirement that “the jobs must 
have existed for at least 12 months during the most recent grant of leave.” 
Luckily for him, so long as he keeps those employees working for him, he has 
plenty of leave to remain within which to make good the missing 2 months. 

The continuous residence requirement is dealt with in detail in our our ebook General 
themes in PBS cases.  

Applications outside the Rules  
So far we have addressed applications made wholly under the Rules. However, the Home 
Office always has a discretion to depart from the Rules. It seems fair to say that this is rarely 
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exercised. Nevertheless, it is always open to an applicant to request that discretion be 
exercised.  The Home Office is under a public law duty to consider such requests. The 
administrative review process expressly excludes arguments outside the Rules and 
guidance. However, a refusal to exercise discretion may, in relatively extreme 
circumstances, be found unreasonable by a judge on judicial review.  

One difficulty with applications that go off track can sometimes be that arguments become 
more sophisticated at every stage of the process. In so doing, they become increasingly 
divorced from the original basis of the application. Sometimes lawyers wish to argue that the 
Home Office should have considered whether a particular provision of the Rules should have 
been waived given the circumstances of an individual case. However, if an applicant 
considers that they satisfy virtually every aspect of the Rules but they have an insuperable 
problem with meeting one provision, then it is probably best to say so in the application, and 
ask for discretion to be exercised. If no such request is made, the Home Office can hardly be 
expected to exercise discretion favourably.  

You may have a case where the applicant cannot meet one modest requirement.  If this is a 
technical rather than a substantive requirement, particularly where their inability to meet the 
requirement is down to some action of the Home Office or a third party, there is a basis to 
argue that that deficiency should be overlooked. You should step back from the application 
and identify the policy objective of the criterion in question. If that objective is not threatened 
by the requirement being waived, you have a potential argument.  

Practitioners generally report that the Home Office are much less receptive to waiving 
requirements these days than they were some years ago.  

 

Graduate Entrepreneurs  
There is a special set of Rules for those applying under the Graduate Entrepreneur route. As 
is usual those Rules are glossed by policy material –  the Tier 1 (Graduate entrepreneur) of 
the Points Based System – Policy Guidance (version 04/17 for applications made on or after 
06 April 2017) However the Graduate Entrepreneur guidance adds much less of note to the 
Route than does the mainstream Entrepreneur guidance for general applicants.  

The route is for  

 UK graduates identified as having developed genuine and credible business ideas 
and Entrepreneurial skills to justify their stay in the UK after completing their 
studies 
 

 Graduates identified by the Dept for International Trade as elite global graduate 
Entrepreneurs to establish businesses here  

The business may be as a sole trader, partnership or registered company. Those applying 
from abroad must have entry clearance before travelling. We have set out the conditions for 
graduate Entrepreneurs to switch into the Entrepreneur route above. One extra point to 
make regarding such applications is that they need not provide documentary evidence of 
their immigration history as the Home Office will note their current status from their passport 
and their own records ([Entrepreneur] Guidance page 57). 

The route operates by giving an opportunity for individuals who demonstrate the 
entrepreneurial initiative just mentioned to obtain leave. This requires the recent backing of a 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/605983/T1__GE__Guidance_04_2017.pdf�
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/605983/T1__GE__Guidance_04_2017.pdf�
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higher education institute in the UK – either the institution must have the appropriate status 
which shows it is competent to assess such applications amongst its student population 
(basically being one of the authorised endorsing bodies listed on the Home Office website) 
or the Department for International Trade must have backed the application. The DIT does 
so via the Sirius Programme, which it runs in partnership with a consortium of private 
companies and charities on a “not for profit” basis.  

The applicant must also establish their academic credentials by proving that they have a 
degree level qualification via tightly specified documents. They have to demonstrate a 
certain level of English language proficiency and show they can maintain themselves (as 
summarised below; we also address these requirements generally in our ebook General 
themes in PBS cases). There are a finite number of applications which will be granted 
annually.  

An in-country applicant can switch into the route only if they have leave as a student, or from 
Tier 2 General if they are a post-doctoral researcher whose place of study is endorsing their 
entrepreneurialism. There is the possibility of a single extension under the route. There is no 
provision for indefinite leave to remain under the route, and whilst they may switch into the 
mainstream Entrepreneur route, they will not accumulate residence for the purposes of 
settlement under that route whilst a Graduate Entrepreneur. They may have their leave 
curtailed if the institution endorsing them loses its status or stops backing them.  

They enjoy certain benefits as against other applicants joining the Tier 1 Entrepreneur route: 
for example, an enterprise may qualify as a “new business” so long as it is established in the 
24 months before first joining the route, and the investment may have been made within 24 
months of the application to join the main route: whereas for other applicants, the 
corresponding periods are 12 months. An employer is exempt from carrying out the resident 
labour market test under the post-study work exemption for those switching into Tier 2. 

Requirements under the core Rules  

The requirements are  

 Not falling under the general grounds for refusal or being an illegal entrant  
 

 Having 75 points under Appendix A, 10 points under Appendix B, 10 points under 
Appendix C  
 

 For those applying to switch into the route, last having had leave as  
 
- a Tier 4 student sponsored by a UK recognised body, one in receipt of public 

funding as a higher education institution (“HEI”), or an overseas HEI to undertake 
a short course of study abroad programme in the UK  
 

- A Tier 1 Graduate Entrepreneur  
 

- A Tier 2 (General) Migrant (though only if granted leave to work as a post-
doctoral researcher for the same institution now endorsing the present 
application) 

 
 They must not previously have been present in these categories: Tier 1 (Post-Study 

Work) Migrant, a Participant in the Fresh Talent: Working in Scotland Scheme, or a 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/645557/Authorised_endorsing_bodies_website_list_September_2017.pdf�
https://www.gov.uk/government/collections/sirius-programme-for-graduate-entrepreneurs�
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Participant in the International Graduates Scheme (or its predecessor, the Science 
and Engineering Graduates Scheme) 
 

 They may not have more than one extension of leave in this category – as a 
consequence they cannot stay in the route for more than two years (eg guidance 
para 1.6) 
 

 An applicant presently not in the Entrepreneur category must have the unconditional 
written consent of the Government or Agency that is presently or has previously 
sponsored them (within the last year if the latter) 
 

 The usual prohibition on overstaying applies, subject to Rule 39E (ie up to 14 days of 
overstaying is permitted where the application follows an immediately prior refusal; 
otherwise, up to 14 days overstaying may be condoned, but only if a good reason is 
supplied)   
 

 The same English language requirements apply as for Tier 1 Entrepreneurs, set out 
above  
 
- With the addition (B9) that there is no need to provide such evidence of a 

qualification taught in English if their UK HEI provides the specified details of the 
qualification  
 

- And there are further dispensations than those available to Tier 1 Entrepreneurs 
regarding having previously been granted leave, going beyond the business 
categories to a prior grant of leave as a Minister of Religion under Tier 2 or Tier 4 
(General) Student after 21 April 2011 based on a qualification of degree level 
plus (B12); or in a prior grant as a Graduate Entrepreneur or under Tier 2 
General from that April date 
 

- Possession of funds of £1,890 (entry clearance) or £945 (leave to remain) for 
their maintenance (Appendix C), to qualify for the necessary 10 points – this will 
be satisfied either if the applicant proves they hold the funds, or if the Dept of 
International Trade confirms their award included such a sum (C2(c)) 

The detailed criteria in Appendix A 

They must then meet the relevant Appendix A criteria, set out in Box 10:  

 Endorsement by a UK HEI (Row 1):  
 
- Which must have a Tier 4 Sponsor status, or A-rated Sponsorship if it has a Tier 

2 or Tier 5 licence 
 

- Has degree-awarding powers  
 
- Either the Institute has established processes and competence for identifying, 

nurturing and developing entrepreneurs among its undergraduate and 
postgraduate population; or  

 
- The applicant has been endorsed by the Department for International Trade 
 



41 
©HJT Training 
 

 A degree (not a mere equivalent) exceeding a UK Bachelor’s degree (Row 2) 
 

 An endorsement (Row 3): Confirming the intended business sector/intention, 
outside of property development/management  
 
- Stating that the applicant has a genuine and credible business idea, will spend 

the majority of his working time developing business ventures, and if applying for 
an extension within the Graduate Entrepreneur category, has made satisfactory 
progress since leave was first granted  

Limit on Graduate Entrepreneur Visas  

There is a limit on the number of Graduate Entrepreneur applications that will be granted in 
any year: 

 2,000 at present in the year from 6 April to 5 April  
 

 1,900 allocated to qualifying HEIs: via an annual allocation round in which all eligible 
institutions will be invited to indicate the allocation sought, and allocated the smaller 
of 20 places or the number requested or the number available  
 

 100 allocated to Dept of International Trade  

Endorsement  

The endorsement will receive points only where it is  

 Issued within 3 months before the application  
 

 Had not been withdrawn at the time the application is considered  
 

 Provided from the relevant endorsing body, showing the applicant's name, birth date, 
nationality, passport number, details of present or intended dependents, name date 
and level of award unless provided on an earlier application, the endorsement 
reference number, name of endorsing body and contact details for an authorised 
official and an administrator, its reasoning for the endorsement, confirmation that the 
business idea is considered genuine and credible and that the applicant will spend 
the majority of their time working on it, and confirmation of satisfactory progress if 
leave was previously granted in this category  

Qualifications  

Points will be awarded for a degree level qualification 

 if  the endorsement is by the UKHEI which awarded it, and it has provided the details 
of the qualification in the endorsement 
 

 Otherwise, only if these specified documents are provided: the dated award 
certificate, showing applicant's name, award title, and name of awarding institution, if 
awaiting graduation or the applicant no longer has the certificate and a replacement 
is not available, an academic reference from the awarding institution, plus an 
academic transcript 
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 An academic reference must be on headed paper and show the applicant's name, 
award title and date, and the date the certificate  will be issued or confirmation no 
replacement can be awarded 
 

 An academic transcript must be on official paper and show the applicant's and 
institution’s name, course title, and confirmation of the award: no transcript is 
required if the award includes a significant research bias and the academic reference 
provides the required information  
 

 For degrees outside the UK, a letter or certificate from UK NARIC must be provided 
demonstrating the equivalence to the relevant UK qualification   

Conditions of grant  

Entry clearance or leave is granted for one year, subject to conditions:  

 No recourse to public funds  
 

 Police registration if Rule 326 requires it  
 

 No employment as a Doctor or Dentist in Training, or as a professional 
sportsperson/coach  
 

 A person may study subject to the conditions in Part 15 of the Rules  
 

There is no provision for indefinite leave to remain under the route, and whilst they may 
switch into the mainstream Entrepreneur route, they will not accumulate residence for the 
purposes of settlement under that route whilst a Graduate Entrepreneur (Table 6 Row 4). 

The general grounds of refusal 

Graduate Entrepreneur applicants may be refused under the general rules just as they may 
be refused under the specific rules. We have discussed the ways in which this might happen 
for Entrepreneurs generally above. However Graduate Entrepreneurs also have their very 
own General refusal reason: Rule 323C. This provides for curtailment of leave where their 
endorsing body for their present grant of leave:  

 Loses its status as an endorsing institution for Tier 1 (Graduate Entrepreneur) 
Migrants 
 

 Ceases to be a sponsor with Tier 4 Sponsor status 
 

 Ceases to be an A-rated Sponsor under Tier 2 or Tier 5 of the Points-Based System 
because its Tier 2 or Tier 5 Sponsor licence is downgraded or revoked by the UK 
Border Agency, or 
 

 Withdraws its endorsement of the migrant. 

The Rule states that leave may be curtailed – so this is a discretionary rather than a 
mandatory ground of refusal. Where the Graduate Entrepreneur is innocent of wrongdoing, 
the Guidance states that leave will be curtailed such as to end in 60 days (presumably from 
notification of the decision) (Guidance para 3.13).  

https://www.gov.uk/guidance/immigration-rules/immigration-rules-part-9-grounds-for-refusal�
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